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A Directory of Case-Books 


Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year, 
If three or more case-books are advertised, the rate wili be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 








Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University of 
Chicago. Second Edition, 745 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Administrative Law, Cases on (CCH University Case-Book Series). By Felix Frankfurter, Byrne Professor of 
Administrative Law, Harvard University, and James F. Davison, Assistant Professor of Law, George 
Washington University. , 1200 pages, price $7.00, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, r vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on.. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law, Cornell University. Third Edition,-revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Co., St. Paul, Minn. 

Agency, Cases on. National Case-Book Series. By Floyd R. Mechem, of the University of Chicago. Second 
Edition, 1925, revised by Warren A. Seavey, Professor of Law in Harvard University. 845 pages, 1 vol., 
price $5.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Agency, Cases on, 1924. By Edwin R. Keedy, Professor of Law in the University of Pennsylvania. 823 pages, 
$s5.so. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Air Law, Cases on. By Carl Zollmann, Professor of Law, Marquette University. Second Edition, 612 pages, 
1 vol., price $6.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Admiralty (Lord & Sprague), Agency (Goddard), 
Bankruptcy (Britton), Bills and Notes (Smith & Moore), Carriers (Green), Code Pleading (Throckmorton), 
Common:Law’ Pleading (Whittier); Conflict of Law (Lorenzen), Constitutional Law (Hall), Contracts 
(Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Damages 
(Crane),, Damestic. Relations (Madden), Equity, (Cook), Evidence (Hinton), Federal Jurisdiction and 
Procedure (Medina), Insurance (Vance), International Law (Hudson), (Scott), Legal Ethics (Costigan), 
Mortgages (Parks), Oil and Gas (Kulp), Partnership (Clark and Douglas), Pleading and Procedure (Clark), 
Property — Future Interests (Kales), (Powell),- Property.— Personal Property (Bigelow), Property — 
Rights in Lands (Bigelow), Property — Titles (Agiler), Property — Wills, Descent and Administration 
(Costigan), Public Utilities (Smith & Dowling), Quasi-Contract (Thurston), Sales (Woodward), Statutes 
(de Sloovere), Suretyship (Langmaid), Torts (Hepburn), Trade Regulation (Oliphant), Trial Practice 
(McBaine), Trusts (Costigan). West Publishing Co., St. Paul, Minn. 

Appellate Court Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
Chicago, Illinois, in 1924. 

Bailments and Public Callings, Cases on. Second Edition, revised printing, 1928. By Hugh E. Willis, Pro- 
fessor of Law in Indiana University. 1088 pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill 
Company, Indianapolis, Indiana. 

Bailments & Public Utilities, Cases on. National Case-Book Series. By Edwin C. Goddard, Professor of Law, 
University of Michigan. Second Edition, 1060 pages, 1 yol., price $6.00. Callaghan & Company, Chicago, 
Illinois. 

Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 769 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903, 1910 and 1926, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pages, $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. National Case- Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. ; 

Bankruptcy, Cases and other materials on the Administration of Insolvent Estates. National Case-Book Series. 
By Thomas C. Billig, Professor of Law, West Virginia University, and Homer F. Carey, Professor of Law, 
Northwestern University. 823 pages, price $6.00. Callaghan & Company, Chicago, Illinois. 
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Bills and Notes, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 
1928, 1051 pages, $7.50. Morton C. Campbell, Harvard Law School, Cambridge, Mass. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University of Wisconsin, and Underhill Moore, Professor of Law, Yale University. Third Edition, 967 
pages, 1 vol., price $6.00, fabrikoid binding.. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on. National Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. Second Edition, 1932. 777 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Business Law, Cases on. National Case-Book Series. By Alfred W. Bays, Professor, Northwestern Uni- 
versity School of Commerce. Third Edition, 1931. 1311 pages, 1 vol., price $5.50, cloth binding. Calla- 
ghan & Company, Chicago, Illinois. 

Business Units, Cases on. National Case-Book Series. By William O. Douglas, Professor of Law, Yale Uni- 
versity, and Mr. Carrol M. Shanks, formerly Professor of Law, Yale University. Management, 1248 pages, 
1 vol., price $7.50; Finance, 1218 pages, 1 vol., price $7.50; Losses, 1026 pages, 1 vol., price $7.50, cloth 
binding. Callaghan & Company, Chicago, Illinois. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 met. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Civil Procedure, Cases on, 1932 Edition (CCH University Case-Book Series). By Roswell Magill, Professor 
of Law, Columbia University. goo pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Civil Procedure, Cases on, 1916. By William H. Lloyd, Professor of Law in the University of Pennsylvania. 
950 pages, $5.00. Blue Kodaleather binding. _Bobbs-Merrill Company, Indianapolis, Indiana. 

Code Pleading, Caseson. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, 
University of Chicago. Third Edition, 1932. 667 pages, price $5.50. Callaghan & Company, Chicago, 
Illinois. 

Conflict of Laws, A Selection of Cases on. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes) Second Edition, 8vo, cloth, pp. 1689, $10.00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law in 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, 
Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Third Edition, 1118 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. Second 
Edition, 1929. 785 pages, 1 vol., price $5.50, cloth binding. Published by Callaghan & Company, Chi- 
cago, Illinois. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By Walter F. Dodd, Professor of Law, Yale 
University. 1465 pages, 1 vol., price $7.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, late Dean of University 
of Chicago Law School. One vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law, Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor to the 
Brazilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. i 

Constitutional Law, Cases on. National Case-Book Series. By Oliver P. Field, Professor of Political Science, 
nw of Minnesota. 1114 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, Chicago, 

inois. 

Constitutional Law, Cases on, 1930. By Dudley O. McGovney, Professor of Law in the University of Cal- 
ifornia. 1803 pages, $7.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Constitutional Law, Cases on (CCH University Case-Book Series). By Henry Rottschaefer, Professor of Law, 
University of Minnesota. 1200 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of Law in 
nahn University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 met. Little, Brown, & Co., Publishers, 

oston, Mass. 
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Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
vol., 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pages, 1 vol., price $6.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Contracts, Cases on, 1932 Edition (CCH University Case-Book Series). By George P. Costigan, Jr., Professor 
of Law, University of California. 1150 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 
House, Inc., Chicago, IIl. 

Contracts, Cases on. National Case-Book Series. By Grover C. Grismore, Professor of Law, University of Mich- 
igan. 1931 Edition. 1271 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, Illinois, 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract of 
Title. $5.00 net. 

Conveyances, Cases on (CCH University Case-Book Series). By Marion R. Kirkwood, Professor of Law, 
Stanford University. 800 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc., 
Chicago, Il. 

Corporate Reorganization, Cases on. By William O. Douglas, Professor of Law, Yale University, and Carrol 
M. Shanks, of the New York Bar. 559 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing 
Company, St. Paul, Minn. 

Corporation Finance, Cases on. By Adolph A. Berle, Associate Professor of Law, Columbia University. 
QIr pages, r vol., price $6.50, fabrikoid binding. West Publishing Company, St. Paul, Minn. 

Corporations, Cases on. By Edward H. Warren, formerly Weld Professor of Law in Harvard University. 
Second Edition. Used in forty law schools. 1oos5 pages with an appendix of Corporate Forms. $6.75 net. 
Amee Bros., 21 Brattle St., Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. Second Edition, 1 vol., pp. xiv, 503; 177 
cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Municipal, Cases on the Law of, 1931 Edition (CCH University Case-Book Series). By 
Charles W. Tooke, Professor of| Law, New York University. 900 pages, price $6.50, De Luxe cloth 
binding. Commerce Clearing House, Inc., Chicago, Ill. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Private, Cases on, American Case-Book Series. By H. S. Richards, late Dean of the University 
of Wisconsin Law School. Second Edition. 1o1r8 pages, 1 vol., price $6.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Corporations, Private, Cases on. By George F. Canfield, and I. Maurice Wormser. Third Edition 1932, by I. 
a Wormser. 1132, pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, 
Indiana. 

Credit Transactions, Cases on. By Wesley A. Sturges, Professor of Law, Yale University. 1228 pages, 1 vol., 
price $6.50, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Creditors’ Rights, Cases on (CCH University Case-Book Series). By John Hanna, Professor of Law, Columbia 
University. 1100 pages, price $7.00, De Luxe cloth binding. Commerce Clearing House, Inc., Chicago, Ill. 

Criminal Law, Administration of, Cases on, 1928. By Edwin R. Keedy, Professor of Law inthe University of Penn- 
sylvania. 586 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1145, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
Pernsylvania Law School. Second Edition, 825 pages, 1 vol., price $5.00, buckram binding. Together with 
abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
Publishing Co., St. Paul, Minn. 

Criminal Law, Caseson. Third Edition, 1930. By Augustin Derby, Professor of Law in New York University. 
865 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law and Procedure, Cases on (CCH University Case-Book Series). By John B. Waite, Professor of 
Law, University of Michigan. 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania Law School. 427 pages, 1 vol., price $4.50, buckram binding. Abridged edition 
of Mikell’s Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law, Harvard University. Third Edition, 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Cases on. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePaul University. 
Second Edition, 1932. 768 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. 7 

Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
a Law School. 1267 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, 

nois. 
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Domestic Relations, Cases on (CCH University Case-Book Series). By Albert C. Jacobs, Associate Professor 
of Law, Columbia University. About 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 
House, Inc., Chicago, Ill. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. 8vo. Price, law canvas, $5.00 met. Publishers, Baker, 
Voorhis & Co., New York. 

Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Dean Roscoe Pound, Carter 
Professor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of 
Law in Harvard University. 147 pages, $1.50. Published by Z. Chafee, Jr., Langdell Hall, Cambridge, 
Mass. 

Equitable Relief Against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924. 530 pages, 1 vol., price $4.50. For sale by Callaghan & Company, Chicago, Illinois. 

Eauity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. Three-Volume Edition, Second Edition, fabrikoid binding. Vol. I, 680 pages, price $6.00; Vol. 
II, 662 pages, price $6.00; Vol. III, about 900 pages, price $6.50. West Publishing Co., St. Paul, 
Minn. : 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. One-Volume Edition. Second Edition, 1220 pages, fabrikoid binding, price $6.50. West Publishing 
Co., St. Paul, Minn. 

Equity, Cases on, 1928. By Edgar N. Durfee, Professor of Law in the University of Michigan. 830 pages, 
$6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts 
I-VI, 8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only), 8vo, cloth cut flush, 
pp. ix + 450, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University 
Press, Cambridge, Mass. 

Equity Pleading, Collection of Cases on. National Case-Book Series. By Edward W. Hinton, Professor of 
Law, University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & 
Company, Chicago, Illinois. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in 
Harvard University. 8vo, cloth, pp. xv + 1033 + 102, $7.50. Harvard University Press, Cambridge, 
Mass. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. Second Edition, 971 pages, 1 vol., price $6.50, fabrikoid binding. West Publishing 
Co., St. Paul, Minn. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Third Edition. pp. xxxii, 1419. 8vo, Printed on thin paper. Buckram, $7.50 met. Little, Brown, & 
Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Publish- 
ing Co., St. Paul, Minn. 

Federal Jurisdiction and Procedure, Cases on. National Case-Book Series. By Felix Frankfurter, Professor 
of Law, Harvard University, and Wilbur G. Katz, Professor of Law, University of Chicago. 1931 Edition. 
788 pages, r vol., price $6.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Co., St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, University of Michigan. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

ce, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. Second Edition, 1020 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

ce, Cases on (CCH University Case-Book Series). By Edwin W. Patterson, Professor of Law, Co- 
—— University. 850 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc., 

icago, Il. : 

ce, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Second 
Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at Cornell, New York University, University of 
Missouri, Iowa State University, Fordham University Law School, and other law schools. Publishers, 
Baker, Voorhis & Co., New York. 

ce, Cases and Other Materials on, 1931. By George W. Goble, Professor of Law in the University of 
Illinois. g00 pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 
tance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

tional Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
Universit: 1538 pages, 1 vol., price $6.50. West Publishing Co., St. Paul, Minn. 

anes 
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International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on Internationa] 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor 
to the Brazilian Embassy, Washington. Second Edition, 1922. 849 pages, price $5.25, cloth binding, 
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Wf The first woolen mill in the 
United States was started 
at Hartford, Conn., in 
1784, by Col. Feremiab 
Wadsworth. 


From the Wadsworth mill come the cloth for 
GENERAL WASHINGTON'’S inauguration suit 


In the fall of 1784 Colonel Feremiah Wads- 
worth, bis army duties completed, returned 
to bis native city of Hartford, Conn., to re- 
enter commercial life. {| Successively sea 
captain, merchant, and commissary general 
for both American and French troops 
during the Revolutionary War, he now 
turned bis attention to manufacturing. 


| With others, he established on his prem- 
ses the first woolen mill in the United 
States. From this mill came the cloth for 
the suit Washington wore at bis first in- 
auguration. J Colonel Wadsworth was an 
intimate friend of Alexander Hamilton, 
and was the second President of the Bank 
of New York. 
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EXTRASTATE ENFORCEMENT OF PENAL AND 
GOVERNMENTAL CLAIMS * 


| roan the time of Mostyn v. Fabrigas,' it has been common 

learning that causes of action, save for a few called local as 
distinguished from transitory, could be sued upon in any court 
having jurisdiction over the person of the defendant, regardless of 
where the facts creating the cause chanced to occur. Since actions 
legally called local, that is, to be sued upon only where the cause 
of action arose, are comparatively few,” it might be concluded that 
the law today largely avoids the possibility of a man escaping his 
legal liabilities by the simple expedient of crossing a state line and 
thereafter remaining away from the state in which the liability 
was incurred.* The conclusion would be inaccurate. The equi- 
table heaven of no right without a remedy, if it exists in courts of 
law on earth at all, certainly does not transcend state lines. Nu- 
merous causes of action of the sort nominally called transitory are 
today denied enforcement if action be brought in a state other 
than that in which the claim arose. 





* The author acknowledges great indebtedness to Professor Joseph H. Beale of 
the Harvard Law School for suggestions as to the preparation of this article. It 
cannot be said, however, that Professor Beale’s views are here presented. 

1 Cowp. 161 (1774). 

2 See Scott, FUNDAMENTALS OF PROCEDURE IN AcTIons AT LAw (1922) 5; 
Wheaton, Nature of Actions — Local and Transitory (1922) 16 Itt. L. Rev. 456; 
Dobie, Venue in Civil Cases in the United States District Court (1925) 35 YALE L. J. 
129. 

8 See Livingston v. Jefferson, 1 Brock. 203, Fed. Cas. No. 8,411 (C. C. D. Va. 
1811), 
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The reasons given for this refusal to adjudicate are various. 
Most frank among them is that summed up in the phrase forum 
non conveniens, meaning simply that a forum admittedly having 
jurisdiction to try a certain cause refuses to exercise the existent 
jurisdiction because substantial inconvenience would in some way 
be involved — an attitude which has recently attracted consider- 
able support.* A reason more often given for refusing to allow 
action upon a claim valid by the law of the place where it arose 
is that it conflicts with the local public policy of the forum.’ Dis- 
similarity of remedies may also be a bar. If the claim presented 
arises under a foreign law which provides for enforcement of the 
claim by a peculiar remedy which is not available under the proce- 
dural law of the forum and cannot be fairly replaced by other reme- 
dies there available, no action will lie.* And courts refuse to en- 
force claims if they are based upon the penal or revenue laws, or 
laws designed to further the governmental interests, of other states.’ 
As to what claims are penal, or involve governmental interests, 
so that they will not be enforced, there is wide disagreement. 
Little attention has been paid to the fair question: Why should 





4 See Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law 
(1929) 29 Cor. L. Rev. 1; Foster, Place of Trial in Civil Actions (1930) 43 Harv. 
L. Rev. 1217; Foster, Place of Trial — Interstate Application of Intrastate Methods 
of Adjustment (1930) 44 id. 41; Notes (1928) 37 YALE L. J. 983; (1930) 18 CALIF. 
L. Rev. 159; (1930) 15 Munn. L. Rev. 83; (1930) 39 YALE L. J. 388; (1932) 
30 Micu. L. Rev. 610; (1924) 32 A. L. R. 6. The doctrine does not, however, 
require exclusion of such cases, but only permits exclusion in the court’s discretion. 
Cf. Murnan v. Wabash Ry., 246 N. Y. 244, 158 N. E. 508 (1927). 

5 This basis for exclusion has been much criticized. Cf. Loucks v. Standard 
Oil Co. of N. Y., 224 N. Y. 99, 120 N. E. 198 (1918); Beach, Uniform Interstate 
Enforcement of Vested Rights (1918) 27 Yate L. J. 656; Goodrich, Public Policy 
in the Law of Conflicts (1930) 36 W. Va. L. Q. 156; Note (1928) 13 Corn. L. Q. 
266. But it still finds favor with some courts. Cf. London Guarantee & Accident 
Co. v. Balgowan S. S. Co., 161 Md. 145, 155 Atl. 334 (1931); Loranger v. Nadeau, 
66 Cal. App. 167, 1 Pac.(2d) 1049 (1931). Cf. also Conriict or LAws REsTATE- 
MENT (Am. L. Inst. 1931) §§ 620, 623, 623A. 

6 This ground for exclusion has been carried very far in Texas in refusing to 
entertain Mexican causes of action. Mexican Nat. Ry. v. Jackson, 89 Tex. 107, 
33 S. W. 857 (1896). See Stumberg, Conflict of Laws — Torts — Texas Decisions 
(1930) 9 Tex. L. Rev. 21; cf. Conrricr or Laws ReEstaTEMENT (Am. L. Inst. 
1931) §§ 204, 615-17. 

7 See id. §§ 618, 619; Goopricu, Conriict or Laws (1927) 12; Dicey, Con- 
FLIcT OF Laws (4th ed. 1926) 224; WHarTON, Conriict or Laws (3d ed. 1905) 
14, 18; Minor, Conriict oF Laws (1901) 21; Rorer, INTER-STATE Law (2d ed. 
1893) 206; Story, ConFrLict or Laws (8th ed. 1883) 840. 
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penal claims not to be enforced extraterritorially, to the same ex- 
tent as are other claims? 

American cases searching for authority to support their exclu- 
sion seldom go back further than Chief Justice Marshall’s part of 
a sentence in The Antelope: * “ The Courts of no country execute 
the penal laws of another. . . .” Indeed, there is not much to be 
found further back. There were two earlier cases ° in which Eng- 
lish courts refused to give effect to statutes of nations at war with 
England taking away the property of Englishmen because of their 
nationality, the English courts saying quite correctly and with an 
altogether inescapable nationalist attitude that they must refuse 
to enforce such foreign penal statutes. Of course they could as 
well have spoken of local public policy, and have reached the 
same result as surely. When Chief Justice Marshall wrote his 
oft-repeated eleven words in 1825, he did not refer to the earlier 
cases, nor to any other reason or authority; nor did he define his 
word “ penal.” Insofar as “ penal ” is a synonym for “ criminal,” 
and that would seem to be the sense in which the word was used, 
citation of authority was needless. In the common law it had long 
been understood that acts were punished as crimes only by the 
state or nation whose laws were violated. 

The American states have carefully preserved at least the form 
of this unwillingness to punish crimes committed in states other 
than the one in which prosecution is sought. Although the in- 
creasing frequency of interstate transactions in the great com- 
merce of crime has caused innovations in the idea of what con- 
stitutes committing an offense within a particular state, these 
innovations, largely statutory, have always based themselves upon 
some direct relationship between the offense and the particular 





8 10 Wheat. 66, 123 (U.S. 1825). The Court held that the statutes of certain 
foreign nations prohibiting the slave trade could not be enforced in connection 
with a slave-stealing pirate vessel of uncertain nationality, captured off the Ameri- 
can coast by a United States revenue cutter. 

9 In Folliott v. Ogden, 1 H. BI. 123 (1789), aff'd, Ogden v. Folliott, 3 T. R. 720 
(1790), 4 Bro. P. C. 111 (1792), attainder and confiscation of the property of loyal 
British subjects by American states during the Revolutionary War was not deemed 
effective to wipe out private obligations then sought to be enforced between them 
in English courts. In Wolff v. Oxholm, 6 M. & S. 99 (1817), a similar Danish con- 
fiscation statute, enacted while England and Denmark were at war, and Danish 
proceedings thereunder, were deemed not to prevent an English action on a debt 
owed by a Dane to an Englishman. 
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state as a condition to the state’s undertaking to punish the of- 
fense.’° It is the criminal law of the prosecuting state which is 
enforced. Vigorous argument has been presented that punish- 
ment of crime should not be limited to the place of commission of 
the offense, that the sole test of jurisdiction should be the presence 
of the offender; ** but however desirable such a rule might possi- 
bly be, and however convincing the reasons for it, it has never 
been accepted by common-law states, and in America constitu- 
tional amendments would generally be required before it could be 
put in operation.’* Common-law states have been satisfied to 
remedy the defects in their system of territorial punishment of 
crime as best they could solely by resort to the admittedly clumsy 
and uncertain process of extradition and interstate rendition. It 
has been taken for granted, as a principle fundamental and beyond 
question, that one state will not enforce the criminal, or penal, 
laws of another. 

One trouble about a rule of law which everyone takes for 
granted is that no judge ever bothers to state the reasons for it. A 
natural consequence of this may be that the rule extends itself 
gradually, and finally is applied to many new sets of facts to which 
the reason for the rule, assuming that there is a reason for it, has 
no relation. During the century after the decision in The Ante- 
lope was written, suitors presenting many new sets of facts came 
to know the excluding power of the words, “The Courts of no 
country execute the penal laws of another.”” Whether the reason 
for the old rule fits well the new facts was never asked. Sufficient 
was the rule. 





10 See Berge, Criminal Jurisdiction and the Territorial Principle (1931) 30 Micu. 
L. Rev. 238; cf. Blackmer v. United States, 284 U. S. 421 (1932). 

11 See Levitt, Jurisdiction over Crimes (1925) 16 J. Crim. L. & Crim. 316, 495. 
. . . the real danger to society comes not from the fact that an offense was com- 
mitted within a specific political division of territory, nor from the fact that harm- 
ful consequences have occurred within a given area of land, but because there are 
in existence human beings with anti-social tendencies. These human beings have 
to be controlled wherever they may be. Their dangersomeness does not cease simply 
because they step across a boundary line between counties or states or nations.” 
Id. at 498. 

12 This statement is based upon the fact that American state constitutions gen- 
erally contain provisions guaranteeing the right to trial by a jury of the vicinage. 
It is arguable that these guaranties do not go to the jurisdiction of the state, but 
may be waived by a defendant. This theory would not facilitate extrastate trials, 
however, since such waivers would be infrequent. 


“ 
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It was held that statutes making corporate officers and directors 
personally liable for certain corporate debts on failure to file re- 
quired official statements within named periods were penal, so that 
creditors of the corporation could sue such officers or directors 
only in the state having the statute.** The Death Acts of several 
states were held to be penal, and claims under them unenforceable 
in other states, because they set minimum recoveries for wrongful 
death regardless of the actual loss caused by it, or measured 
recoverable damages by a defendant’s culpability.** Statutes 
against usury providing for forfeiture of interest or multiplied in- 
terest were deemed penal, so that a lender suing in a state other 
than that whose law condemned the particular usurious trans- 
action could recover the whole of his loan and interest,’’ though 
if the controlling law made the usurious contract wholly void it 
was effective to prevent any recovery elsewhere by the lender — 
a contrast. in results which to some judges seemed queer.*® 
Common-law allowances of exemplary damages were deemed 
penal, and not enforceable outside the state allowing them, even 
though the common law of the forum would have allowed the same 
damages under the same circumstances.** Numerous statutes 
granting two-fold or three-fold damages for wrongs deemed by 
legislators to be peculiarly reprehensible were called penal and 
disregarded by courts in other states.** Various liabilities arising 
out of what are usually classified as internal police regulations 
were thrown into the scrapheap with the so-called penal claims 
and thus denied extrastate enforcement. Among these were obli- 
gations created by statutes making individuals reponsible finan- 
cially for their bastards or for others who might become public 
charges,’® and statutory rights to sue upon official bonds given as 
security against misconduct by public officers.”° Finally, the 
courts refused to entertain suits for the collection of taxes owing 
to another state.” 





18 See note 54, infra. 

14 See notes 39, 40, 41, 42, infra. 

15 See note 61, infra. 

16 Cf, Arnold v. Potter, 22 Iowa 194 (1867) ; Koerner, J., dissenting, in Sherman 
. Gassett, 9 Ill. 521, 533 (1847). 

17 See note 47, infra. 

18 See note 48, infra. 20 See note 75, infra. 

19 See notes 76, 77, infra. 21 See note 63, infra. 





198 HARVARD LAW REVIEW 


This plenitude of results demands some search for reasons. It 
has been suggested *° that historically the refusal to punish crimes 
save at and by the law of the place of the offense grew out of two 
conditions, among others: (1) The community’s direct respon- 
sibility for offenses committed within its borders, such as the fine 
for murder imposed on the hundred, or the liability of the tithing 
group for the crimes of all members of the tithe under the frank- 
pledge system,” and (2) the origin of the jury as a trial body, it 
being at first a group of men deciding cases on the basis of their 
own knowledge of the facts and the sense of the community in 
which the acts occurred, therefore necessarily drawn from that 
community.** But historical explanations drawn from medieval 
times, however correct they may be, are not very satisfying. The 
decided cases themselves sometimes suggest that the limitation is 
due to the sovereign nature of independent states, and the fear 
that interference with the prerogatives of a proud foreign sover- 
eignty might produce disagreeable international complications. 
Assuming that sovereigns guard jealously their self-created power 
to punish crimes committed within their borders and assuming 


that crimes are to be treated as offenses against the political 
sovereign as such, rather than as occasions for corrective treat- 
ment of wrongdoers and protection of the public generally from 
their anti-social acts, it is easy to see that as between nations this 
point should have much weight. As between the several American 
states *° its relevancy is less obvious. Perhaps decreasing empha- 





22 See Levitt, supra note 11, at 326. 

23 See 1 HotpswortH, History or ENcLisH Law (3d ed. 1922) 11-15. 

24 See id. at 317, 332. 

25 Levitt expresses the theory in operation: “ Whatever occurs within the ter- 
ritorial limits of one state is of no concern to another state. If an offense is com- 
mitted in New York that is not within the purview of the state of California. New 
York is able to take care of itself... . California is not the guardian of the 
safety of New Yorkers. Any attempt on the part of California to punish offenses 
committed in New York is an attempt to exercise sovereignty over events in New 
York. No foreign state should be given that power. An independent sovereignty 
can brook no control of its citizens by a foreign sovereign, nor allow what occurs 
within its territorial borders to be punished by another.” Levitt, supra note 11, 
at sog-10o. Compare the language used in State v. Knight, Taylor 65, 66 (N. C. 
1799): “the right of punishing, being founded upon the consent of the citizens, 
express or implied, cannot be directed against those who never were citizens, and 
who likewise committed the offense beyond the territorial limits of the state 
claiming jurisdiction.” 
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sis upon political doctrines of “ states’ rights ” in America, ac- 
companying increased activity by the federal government in the 
punishment of crimes such as liquor and narcotics sales, interstate 
automobile thefts, and white slavery, will cause considerations of 
sovereignty between the states to become less important in this 
connection, but it is probable that they cannot yet be overlooked. 

Procedural difficulties also have some reality here. The tradi- 
tional approach of common-law countries to criminal prosecution 
is that of the state moving as an injured party to protect its own 
interests. The prosecuting attorney’s client is the state under 
which he serves; if that client has not suffered injury there is no 
case to take to court. This procedural tradition of course takes 
little account of what criminologists say should be prime functions 
of the criminal law — correction of wrongdoers and protection of 
society, as distinguished from simple retribution — but it is ac- 
cepted procedure, nevertheless, and punishment by a state whose 
laws have not been violated is inconsistent with it. 

Other lines of reasoning, to some extent more practical, are 
doubtless also responsible in part for refusal to enforce the crimi- 
nal laws of other states. Foremost among these is a consideration 
purely selfish, though not for that reason to be condemned. The 
trial of criminal cases is expensive, and the punishment of crime, 
especially by long jail sentences, is even more expensive. A 
modern state with crowded criminal dockets and overcrowded 
jails has no strong desire to play Don Quixote for the sake of 
adding to the business of its criminal courts. True, the trial of 
civil cases is also expensive to the state, and most civil cases are 
deemed transitory. But in a civil case the costs of trial are col- 
lectible from the parties to some extent at least, while often no 
costs at all can be squeezed from criminal defendants. Ignorance 
and the difficulty of proof of foreign law have some bearing. The 
definition of a given crime is not the same in all states, and acts 
which are criminal in one state may not be so in another. One 
state’s peculiar machinery for handling criminal cases might 
produce results somewhat different from those which would be 
reached on the same facts in another state. Proof of certain facts 
will often be easier if the proof be taken near to the place where 
the events in question occurred. Witnesses will be more readily 
available, the cost of bringing them before the court will be 





200 HARVARD LAW REVIEW 


materially less, and the possibility of checking their testimony by 
reference to other local facts and individuals during the course of 
the trial may be of substantial value. These difficulties all exist 
with respect to transitory civil causes as well, and have not been 
deemed sufficient to change their transitory nature, but as difficul- 
ties they do still have weight. 

Finally, the sort of strong local public policy which sometimes 
induces courts to refuse enforcement to claims validly arising un- 
der a foreign law might well be more frequently discoverable in 
relation to statutes defining and punishing criminal activity than 
in connection with laws under which claims between individuals 
are created. 

The great difference between the operation of the criminal law 
and that of the law creating civil rights, which in modern practice 
has made possible the continuation of the rule that one state will 
not enforce the criminal laws of another, lies in the fact that 
machinery has been developed for the extradition and interstate 
rendition of persons charged with crime. As between the states of 
the American Union the rule would be altogether intolerable with- 
out such machinery.*® The ease with which quick escape across 
unguarded state lines can today be accomplished would make the 
enforcement of criminal law by the states well-nigh a practical 
impossibility. The greater infrequency of national boundaries, 
together with the fact that such boundaries are often coincident 
with substantial natural barriers and are usually guarded from 
both sides with a view to prevent such escapes, makes the inter- 
national problem a less serious one. Yet the need for international 
cooperation has been so keenly felt that the principal nations of 
the world have adopted treaties providing for the extradition be- 
tween such nations of fugitives charged with numerous important 
crimes.”’ All of the reasons based on sovereignty, historical back- 





26 See Scott, INTERSTATE RENDITION (1917) ; Notes (1918) 18 Cor. L. Rev. 70; 
(1921) 21 id. 709. The United States Constitution (Art. IV, §2) and a federal 
statute enacted thereunder in 1793 (Rev. Stat. § 5278, 18 U.S. C. §§ 662-63 (1926), 
made general provisions for interstate rendition, but these have not been regarded 
as mandatory on the states. The practical result has been that each state decides 
for itself the extent to which it will comply with the requisitions of other states for 
fugitives. Such compliance, however, is fairly general. See Drucker, A Proposed 
Correction of the Illinois Statute to Facilitate Extradition (1931) 26 Itv. L. Rev. 
168. 

27 See 1 Moore, EXTRADITION AND INTERSTATE RENDITION (1891) 5-13, 49-52- 
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ground, procedural tradition, and local convenience which have 
been suggested as supporting the rule that one state will not en- 
force the penal laws of another would not have sufficed to make it 
a desirable or even a practicable rule as between the American 
states had not the process of interstate rendition been immediately 
available to lessen the problem of escape across state lines, and it 
may well be doubted whether, in times soon to come, the rule could 
be maintained even between nations without the aid of extradition 
proceedings. 

A variety of reasons might be presented as justifying refusal to 
enforce in one state obligations, either civil or criminal in nature, 
which have arisen under the laws of another state. Some of these 
reasons have already been mentioned in previous paragraphs; 
others have not. They may be very briefly summarized as (1) 
historical reasons based on the intensely local character of early 
legal systems, including the fact of collective responsibility of the 
community for acts done within its borders and the notion of 
the trial body as a jury of neighbors personally acquainted with the 
facts in the case; (2) respect for the sovereign rights and preten- 
sions of foreign states and nations, coupled with the idea that the 
diplomatic processes of extradition and interstate rendition would 
give adequate relief against absconding parties; (3) procedural 
difficulties, such as the non-availability at the forum of a remedy 
by which reasonably equivalent relief could be assured, and the 
traditional procedure in criminal cases of action brought by the 
injured state as a plaintiff; (4) local public policy opposing 
the type of claim presented for enforcement; (5) very real prac- 
tical inconveniences, particularly (a) the added expense to 
taxpayers of conducting trials and enforcing sentences and 
judgments, coupled with possible overcrowding of dockets by 
unnecessarily imported suits, (b) expense and hardship to the 
defendant from having to appear with witnesses at a distance 





By a Memorandum Relative to Applications for the Extradition from Foreign 
Countries of Fugitives from Justice, issued in September, 1921, the Department 
of State of the United States declared, “ Extradition will be asked only from a 
government with which the United States has an extradition treaty, and only for 
an offense specified in the treaty.” The same policy is followed by the United 
States in granting extradition at the request of other nations of fugitives who have 
fled to this country. See 31 Stat. 656 (1900), 18 U. S. C. §§ 651-80 (1926) ; Note 
(1931) 26 Int. L. Rev. 210. 
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from the place where the events in question occurred, (c) possi- 
bly increased difficulty of reliable proof of facts at a distance 
from the place of their occurrence, and (d) possible ignorance and 
difficulty of proof of foreign law as such; (6) American constitu- 
tional guaranties to criminal defendants of the right to trial by 
jury in the vicinity of the offense. 

It must be borne in mind that reasons of local public policy 
may properly induce a court to refuse enforcement to a really 
objectionable foreign cause of action, and that an enlightened 
doctrine of forum non conveniens, based on the exercise of the 
trial court’s discretion, can eliminate suits which may more fairly 
be tried elsewhere. Infrequently there will be no remedy at all 
available for the just settlement of some strange sort of foreign 
claim. And there are substantial, though not inherently conclu- 
sive, reasons, as well as constitutional provisions, supporting the 
rule that criminal cases may be tried only in the state whose 
criminal laws were allegedly violated. Are there any reasons 
whatever, apart from those represented by local public policy, 
forum non conveniens, and absence of a fair remedy, for refusing 
to adjudicate a non-criminal case coming from another state? 
It is submitted that there are not, and that exclusion of so-called 
penal claims of a non-criminal nature should not go beyond these 
three grounds for exclusion. Essentially civil claims should never 
be denied extrastate enforcement merely because the epithet penal 
can be attached to them. The reasons for the non-enforcement of 
foreign criminal law do not generally apply to civil claims at all. 
Such claims can be excluded on more relevant grounds when 
there is real reason for excluding them, and they should only be 
excluded when such real reasons exist.”* 





28 The constant searching for some method of requiring each state to enforce 
claims arising in other states is clear evidence of this demand. See Schofield, The 
Claim of a Federal Right to Enforce in One State the Death Statute of Another 
(1908) 3 Itt. L. Rev. 65; Beach, Uniform Interstate Enforcement of Vested Rights 
(1918) 27 YALE L. J. 656; Dodd, The Power of the Supreme Court to Review State 
Decisions in the Field of Conflict of Laws (1926) 39 Harv. L. Rev. 533; Field, 
Judicial Notice of Public Acts Under the Full Faith and Credit Clause (1928) 
12 Minn. L. Rev. 439; Langmaid, The Full Faith and Credit Required for Public 
Acts (1929) 24 Inv. L. Rev. 383; Ross, Has the Conflict of Laws Become a Branch 
of Constitutional Law? (1931) 15 Munn. L. Rev. 161. 

The same attitude is expressed in the following cases: Interstate Sav. & Trust 
Co. v. Wyatt, 27 Colo. App. 217, 147 Pac. 444 (1915), aff'd, 63 Colo. 1, 164 Pac. 
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Cases involving the questions of what civil claims are penal in 
nature and whether such claims may be enforced outside the states 
of their origin will now be examined. It will not be necessary to 
refer to cases holding that a state will not enforce the criminal laws 
of other states, and gui tam actions brought by informers for 
penalties collectible from violators of the criminal law may also be 
passed over as coming under the head of enforcement of the 
criminal law as such. The assumption will be made that extra- 
state actions do not lie in these cases, though some doubts might 
fairly exist even as to them. Wartime statutes providing for the 
confiscation of the property of enemy aliens present a similar 
problem; they probably will not be enforced abroad, at least in 
the country against whose nationals they are directed.” Clearly 
cases arising out of such statutes involve considerations of sover- 
eignty and international policy not at all presented by suits on 
other non-criminal claims which have been called penal. 

Broadly speaking, two tests for penality have been evolved in 
the cases. One test looks solely to the theory upon which the 
award of damages in the questioned type of case is measured. If 
the permissible award to the injured party may include anything 
more than pure compensation for his loss, or be measurable by a 
standard such as the defendant’s culpability, or by any standard 
other than compensation as such, the claim will be deemed a penal 
one, and enforceable only in the state whose law gives rise to it.*° 





506 (1917); Daury v. Ferraro, 108 Conn. 386, 143 Atl. 630 (1928); Herrick v. 
Minneapolis & St. L. Ry., 31 Minn. 11, 16 N. W. 413 (1883) ; Loucks v. Standard 
Oil Co. of N. Y., 224 N. Y. 99, 120 N. E. 198 (1918) ; Van Camp v. Aldrich & Co., 
5 Ohio Dec. 92 (1873) (dissenting opinion) ; Wellman, Adm’r v. Mead, 93 Vt. 322, 
107 Atl. 396 (1918). 

29 See cases cited in note 9, supra. The effect before American courts of na- 
tionalization decrees of the Russian Soviet government, though involving similar 
issues, is complicated by the fact of political non-recognition of the Soviet gov- 
ernment. Cf. Petrogradsky Mejdunarodny Kommerchesky Bank v. National City 
Bank of N. Y., 253 N. Y. 23, 170 N. E. 479 (1930); Connick, The Effect of Soviet 
Decrees in American Courts (1925) 34 YALE L. J. 499; Wohl, The Nationalization 
of Joint Stock Banking Corporations in Soviet Russia and Its Bearing on Their 
Legal Status Abroad (1927) 75 U. or Pa. L. REv. 385, 527, 622; Nebolsine, The 
Recovery of The Foreign Assets of Nationalized Russian Corporations (1930) 
39 YALE L. J. 1130; Notes (1925) 38 Harv. L. Rev. 816; (1930) 30 Cor. L. REv. 226. 

30 Cristilly v. Warner, 87 Conn. 461, 88 Atl. 711, 51 L. R. A. (N.s.) 415 (1913), 
later overruled (see note 39, infra) ; Raisor v. Chicago & A. Ry., 215 Ill. 47, 74 N. E. 
69, 2 Ann. Cas. 802 (1905); Matheson v. Kansas City, F.S. & M. R. R., 61 Kan. 
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Courts applying this test tend to regard the word “ penal” as 
complete in itself, having always the same meaning regardless of 
possible differences in the sense or purpose of its use. So, if a 
statute in question, or one like it, had previously been construed 
strictly rather than liberally because deemed penal, or rights under 
it had been subjected to a short statute of limitations reserved for 
penal claims, these holdings would be considered not only in point 
but decisive on the conflict of laws issue.** 

The other test is formulated in the famous case of Huntington v. 
Attrill.** It restricts the definition of “ penal ” to the particular 
conflict of laws point in issue, and in effect says that the statute 
or other rule of law is “ penal in the international sense” only 
if it prescribes punishment at the instance of the state or its repre- 
sentative for violation of the criminal law as such. ‘‘ The ques- 
tion whether a statute of one State, which in some aspects may be 
called penal, is a penal law in the international sense, so that it 
cannot be enforced in the courts of another State, depends upon 
the question whether its purpose is to punish an offense against the 
public justice of the State, or to afford a private remedy to a per- 


son injured by the wrongful act.” ** This of course includes the 





667, 60 Pac. 747 (1900) ; Attrill v. Huntington, 70 Md. 191, 16 Atl. 651, 2 L. R. A. 
779 (1889), later reversed by U. S. Supreme Court (see note 37, infra); Cary v. 
Schmeltz, 141 Mo. App. 570, 125 S. W. 532 (1910); Nesbitt v. Clark, 272 Pa. 161, 
116 Atl. 404, 25 A. L. R. 1406 (1922) ; McLay v. Slade, 48 R. I. 357, 138 Atl. 212 
(1927). This test represented the great weight of American authority a generation 
ago. A slight preponderance of authority probably supports it even today. 

81 See cases cited in note 30, supra. 

82 146 U.S. 657 (1892). The same test was laid down almost simultaneously 
in England in substantially the same case. Huntington v. Attrill, [1893] A. C. 150. 
Recent cases apply the criterion. Atchison T. & S. F. Ry. v. Nichols, 264 U. S. 348 
(1924) ; James-Dickinson Farm Mtg. Co. v. Harry, 273 U. S. 119 (1927). 

33 Huntington v. Attrill, 146 U. S. 657, 673-74 (1892). ‘Penal laws, strictly 
and properly, are those imposing punishment for an offense committed against the 
State, and which, by the English and American constitutions, the executive of the 
State has the power to pardon.” Jd. at 667. “ For the purposes of extra-territorial 
jurisdiction, it may well be that actions by a common informer . . . to recover a 
penalty imposed by statute for an offense against the law, and which may be 
barred by a pardon granted before action brought, may stand on the same ground 
as suits brought for such a penalty in the name of the State or of its officers, be- 
cause they are equally brought to enforce the criminal law of the State.” Jd. at 673. 
“ That decision (Dennick v. Centr. R. Co. of N. J. (1881) 103 U.S. 11, 26 L. Ed. 
439) is important as establishing two points: rst. The court considered ‘ criminal 
laws,’ that is to say, laws punishing crimes, as constituting the whole class of penal 
laws which cannot be enforced extra-territorially. .. .” Id. at 674-75. 
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idea that the question of penality, being in the given case a con- 
flict of laws question, is to be governed solely by the law of the 
forum uncontrolled by any holdings, relevant or irrelevant, of the 
state whose statute or other rule of law raises the issue.** A 
majority of the recent decisions in state courts accept this test 
rather than the older one, and since the problem is taken to be one 
of “ general jurisprudence ” the lower federal courts, under the 
doctrine of Swift v. Tyson,** are bound to follow the Huntington v. 
Attrill test of penality.*° 

Furthermore, the decision in Huntington v. Attrill amounted to 
an authoritative interpretation of the full faith and credit clause 
of the Federal Constitution as applied to the enforcement in the 
courts of one state of a judgment validly rendered in a sister 
state; *’ consequently, the courts of the several states must follow 





84 Huntington v. Attrill, 146 U. S. 657, 683 (1892); Atchison T. & S. F. Ry. v. 
Nichols, 264 U. S. 348 (1924), aff’g 286 Fed. 1 (C. C. A. oth, 1923); Daury v. 
Ferraro, 108 Conn. 386, 143 Atl. 630 (1928) ; Louisville & N. R. R. v. McCaskell, 
98 Miss. 20, 53 So. 348 (1910) ; Loucks v. Standard Oil Co. of N. Y., 224 N. Y. 99, 
120 N. E. 198 (1918); Whitlow v. Nashville C. & St. L. Ry., 114 Tenn. 344, 84 
S. W. 618, 68 L. R. A. 503 (1904); Wellman, Adm’r v. Mead, 93 Vt. 322, 107 Atl. 
396 (1918). 

35 16 Pet. 1 (U. S. 1842). See Dopie, FEDERAL JURISDICTION AND PROCEDURE 
(1928) 572. 

86 Davis v. Mills, 99 Fed. 39 (D. Conn. 1900); Boston & Me. R. R. v. Hurd, 
108 Fed. 116 (C. C. A. 1st, 1901) ; Malloy v. American Hide & Leather Co., 148 Fed. 
482 (D. Mass. 1906) ; see Leyner Engr. Works v. Kempner, 163 Fed. 605 (S. D. Tex. 
1908). Earlier federal cases which must be taken to be overruled include Sayles v. 
Brown, 40 Fed. 8 (D. Md. 1889); Marshall v. Wabash R. R., 46 Fed. 269 (S. D. 
Ohio 1891). See Goopricu, Conrtict or Laws (1927) 17. 

37 Plaintiff creditor of a New York corporation had in New York recovered a 
judgment against defendant director of the corporation for the amount of the 
debt owed to the plaintiff by the corporation under a New York statute making 
corporate officials who signed false public certificates under certain circumstances 
personally liable for all corporate debts. Cf. Huntington v. Attrill, 118 N. Y. 36s, 
23 N. E. 544 (1890). Action was brought in Maryland on the New York judgment 
as a cause of action, and the Maryland court, two judges dissenting, sustained the 
defendant’s demurrer, on the ground that the New York judgment was based on a 
penal statute unenforceable elsewhere, therefore not entitled to full faith and credit. 
Attrill v. Huntington, 70 Md. 191, 16 Atl. 651, 2 L. R. A. 779 (1889). On appeal to 
the United States Supreme Court, the reason for reversal was that although the 
full faith and credit clause does not require enforcement of judgments of sister 
states if they be based on penal laws, the New York statute upon which this New 
York judgment was based was not “ penal in the international sense.” Huntington 
v. Attrill, 146 U. S. 657 (1892). The same New York judgment was sued on in 
Ontario, where the same conclusion was reached as in Maryland. Huntington v. 
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it regardless of their local attitude as to what claims are so penal 
as not to be enforceable extraterritorially in any case in which the 
action is brought upon the judgment of another state. The state 
courts have usually been willing to give full effect to such judg- 
ments without requiring an appeal to the Supreme Court of the 
United States, although sometimes there has not been much con- 
sideration of the constitutional question involved.** Such de- 
cisions, however, do represent constitutional compulsion and can- 
not be cited as voluntary acceptances of the test of penality laid 
down in Huntington v. Atirill. For the latter we must look to 
cases in which action was brought directly upon the original foreign 
claim or upon a judgment rendered in another nation. 

The problem has often been presented in actions to enforce 
claims under the Death Acts of other states. Such acts have fre- 
quently been held to be penal, so that extrastate actions based 
upon them could not be maintained. The Massachusetts statute 
has received the most attention. Some courts, applying the first 
test of penality, have held claims based upon it to be unenforceable 
because the statute provided that the claimant should be entitled 


to a minimum recovery for any wrongful death, regardless of 
whether any actual pecuniary loss be proved by the plaintiff, and 
that damages beyond that amount should be assessed with refer- 
ence to the defendant’s culpability.*® The fact that compensation 





Attrill, 17 Ont. Rep. 245 (1888), aff'd, 18 Ont. App. 136 (1891). On appeal, the 
Privy Council reached the same result as did the United States Supreme Court, on 
about the same grounds, apart from the full faith and credit clause. Huntington v. 
Attrill, [1893] A. C. 150. 

88 Jordan v. Muse, 88 Ark. 587, 115 S. W. 162 (1909) ; Interstate Sav. & Trust 
Co. v. Wyatt, 27 Colo. App. 217, 147 Pac. 444 (1915); Indiana ex rel. Stone v. 
Helmer, 21 Iowa 370 (1866) ; Healy v. Root, 11 Pick. 389 (Mass. 1831) ; Adams v. 
Dick, 103 Misc. 259, 170 N. Y. Supp. 17 (1918); Spencer v. Brockway, 1 Ohio 259 
(1824). Cf. Schuler v. Schuler, 209 Ill. 522, 71 N. E. 16 (1904); State of Arkansas, 
use of County of Faulkner v. Bowen, 9 Mackey 291 (D. C. 1891); Arkansas v. 
Bowen, 3 App. D. C. 537 (1894) ; Wilson v. King, 59 Ark. 32, 26 S. W. 18 (1894). 
Where the action is on a judgment of another nation, the full faith and credit clause 
is irrelevant. Huntington v. Attrill, [1893] A. C. 150; In re Macartney. Mac- 
farlane v. Macartney, [1921] 1 Ch. 522; Raulin v. Fischer, [1911] 2 K. B. 93; De 
Brimont v. Penniman, ro Blatchf. 436, Fed. Cas. No. 3,715 (C. C.S. D. N. Y. 1873) ; 
cf. Matter of Neidnig, 123 App. Div. 894, 108 N. Y. Supp. 478 (1908). 

39 Mass. Gen. Laws (1932) c. 229, §§ 1-9. In the following cases other states 
refused to enforce claims under the Massachusetts statute on the ground that it 
was penal in nature. Cristilly v. Warner, 87 Conn. 461, 88 Atl. 711 (1913) ; O'Reilly 
v. New York & N. E. R. R., 16 R. I. 388, 17 Atl. 171, 906, 19 Atl. 244, 5 L. R. A. 
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alone is not made the measure of damages to be awarded is deemed 
decisive; the fact that in a given case actual compensation might 
require even more than the maximum possible award is immaterial. 
Substantially the same situation exists with respect to the Death 
Acts of Missouri *° and of New Mexico,** and the problem has 
been raised in regard to the Alabama Death Act as a result of the 
Alabama court’s insistent holding that, although the Act does not 
say so, its object is wholly punitive, so that under it the actual 
pecuniary loss to the plaintiff resulting from his decedent’s death 
is irrelevant and not even admissible in evidence.*? The conse- 
quence of these holdings is that a man who has wrongfully caused 
the death of another in Massachusetts, Missouri, or New Mexico 
can, by stepping across the line into Rhode Island, Kansas, or 
Texas, and staying there, forever free himself from any effective 
civil liability for the wrongful death. He may be only a hundred 





364, 6 L. R. A. 719 (1889); McLay v. Slade, 48 R. I. 357, 138 Atl. 212 (1927); 
Adams, Adm’x v. Fitchburg R. R., 67 Vt. 76, 30 Atl. 687 (1894). Contra: Boston 
& Me. R. R. v. Hurd, 108 Fed. 116 (C. C. A. 1st, 1901) ; Daury v. Ferraro, 108 
Conn. 386, 143 Atl. 630 (1928), overruling Cristilly v. Warner, supra; Hill v. 
Boston & Me. R. R., 77 N. H. 151, 89 Atl. 482 (1914); Loucks v. Standard Oil 
Co. of N. Y., 224 N. Y. 99, 120 N. E. 198 (1918) ; Wellman, Adm’r v. Mead, 93 Vt. 
322, 107 Atl. 396 (1918), overruling Adams, Adm’x v. Fitchburg R. R., supra. Cf. 
Sullivan v. Hustis, 237 Mass. 441, 130 N. E. 247, 15 A. L. R. 1360 (1921); see 
Notes (1928) 26 Micu. L. Rev. 325; (1929) 62 A. L. R. 1330. See also (1929) 
38 YALE L. J. 387. : 

40 Mo. Stat. ANN. (Vernon, 1932) § 3262. The following cases hold this Mis- 
souri statute penal and claims under it unenforceable: Marshall v. Wabash R. R., 
46 Fed. 269 (C. C. S. D. Ohio 1891); Raisor v. Chicago & A. Ry., 215 Ill. 47, 
74 N. E. 69 (1905); Matheson v. Kansas City, F. S. & M. R. R., 61 Kan. 667, 
60 Pac. 747 (1900). Cf. Armbruster v. Chicago R. I. & P. Ry., 166 Iowa 155, 
147 N. W. 337 (1914) ; McCarthy v. Chicago R. I. & P. R. R., 18 Kan. 46 (1877) ; 
Hamilton v. Hannibal & St. J. R. R., 39 Kan. 56, 18 Pac. 57 (1888). 

41 N. M. Strat. Ann. (Courtright, 1929) §§ 36-101. No actions were allowed 
on claims for wrongful deaths in New Mexico in Dale v. Atchison T, & S. F. R. R., 
57 Kan. 601, 47 Pac. 521 (1897); Clay v. Atchison T. & S. F. Ry., 201 S. W. 1072 
(Tex. Civ. App. 1918), aff'd, 228 S. W. 907 (1921); cf. El Paso & S. W. Co. v. 
La Londe, 108 Tex. 67, 184 S. W. 498 (1916), aff’g 173 S. W. 890 (Tex. Civ. App. 
1915). A California action for wrongful death in New Mexico was allowed in 
Atchison T. & S. F. Ry. v. Nichols, 264 U.S. 348 (1924), aff’g 286 Fed. 1 (C. C. A. 
gth, 1923). 

42 Ara. Cope (Michie, 1928) § 5696; Richmond & D. R. R. v. Freeman, 97 Ala. 
289, 11 So. 800 (1892) ; Esdale v. Baxter, 219 Ala. 256, 122 So. 12 (1929). But the 
Alabama statute so interpreted has been held not to be “ penal in the international 
sense.” Southern Ry. v. Decker, 5 Ga. App. 21, 62 S. E. 678 (1908) ; Whitlow v. 
Nashville C. & St. L. Ry., 114 Tenn. 344, 84 S. W. 618, 68 L. R. A. 503 (1904). 
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yards from the scene of the death, but the long arm of the law 
will no more reach him at the behest of dependents of the dead 
man than it would had he fled to another planet.** 

Claims under the Massachusetts, Missouri, and New Mexico 
Death Acts should be examined in the light of the reasons hereto- 
fore summarized,** which might support their exclusion from the 
courts of other states, if it is to be proved that they should be 
subjected to a rule different from that which makes ordinary tort 
claims transitory, and by such a rule invariably and forever barred 
from extrastate enforcement. The historical reasons are obsolete 
and cannot validly serve as existing reasons for any modern rule 
of law. They can do no more than explain precedents and the 
form of old institutions. Considerations of sovereignty are simply 
not present. Rhode Island can no more offend the sovereign dig- 
nity of the Commonwealth of Massachusetts by enforcing a pri- 
vate claim arising under the Massachusetts Death Act than by 
enforcing a private claim for any other tort occurring in Massa- 
chusetts. The procedural difficulties indicated do not arise at all. 
The plaintiff is not the state, but a private person undoubtedly 
qualified to sue in Rhode Island’s courts, and the remedy asked 
for is the usual common law award of money damages which is the 
form of relief most frequently sought and granted in English- 
speaking jurisdictions. It cannot be intelligently argued that 
local public policy in any American state opposes private claims 
for wrongful death; every state allows them.** Despite statutory 
variations in such matters as procedure and the measure of dam- 
ages, the net effect of every Death Act is the same: an award of 
damages to named representatives of the decedent or his estate. 
While every state is, of course, the judge of its own public policy, 
and can exclude on grounds of public policy any extrastate claim 





43 If the fugitive who caused the death was for any reason subject to the 
jurisdiction of the state in which the injury occurred, and there were appropriate 
statutes so that valid substituted service could be had on him in that state despite 
his absence therefrom, an effective action could of course be maintained. CoNFLICT 
or Laws RestaTeMENT (Am. L. Inst. 1931) $§ 85, 86, 90, 91; cf. Hess v. Pawloski, 
274 U. S. 352 (1927); Scott, Jurisdiction Over Nonresident Motorists (1926) 
39 Harv. L. Rev. 563. 

44 See p. 201. 

45 The Death Acts of all the states are reprinted and analyzed in TIFFANY, 
Deatu sy Wroncrut Act (2d ed. 1913) xx-Ixxi, 485-69. 
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not merged in a judgment of a sister state, it will seldom be true 
that minor differences such as these will coincide with any funda- 
mental public policy. And even if they did in any given case, 
the public policy as such should be the ground, a sufficient ground, 
for refusing to enforce the claim without any attempt to designate 
it as a penal claim and exclude it on that irrelevant ground also. 
When grounds for exclusion are stated, the practical incon- 
veniences attending actions on extrastate claims ought similarly to 
be separated. The expense to taxpayers of trying foreign suits, 
the overcrowding of dockets resulting from them, the hardships 
on defendants and on witnesses, and the difficulties of proof of 
foreign facts and foreign law are all genuine and substantial ob- 
jections to allowing the indiscriminate importation of suits. But 
all these objections apply just as directly and as substantially to 
personal injury suits and to libel actions and to suits on insurance 
policies and other contracts as they do to actions for wrongful 
death. The evil lies in the improper importation of suits gener- 
ally, and not in the nature of one particular type of claim which 
happens to be among those imported. The remedy lies in a dis- 
cretionary excluding rule which can be applied directly to any 
foreign suit in which the evil actually appears, and not in a rule 
which excludes all claims of a given type, whether the evil appears 
in them or not, while claims of all other types are being indiscrimi- 
nately admitted, even though the evil appears profusely among 
them. No one contends that all transitory causes of action should 
be deprived of their transitory nature. A doctrine of forum non 
conveniens applicable at the discretion of trial courts to particular 
causes according to their merits is the most that is demanded. 
Finally, the guaranties contained in the federal and state con- 
stitutions of right to trial by jury in the vicinity of the offense of 
course have no application to private suits for wrongful death. 
It would seem then that the only valid reasons which Rhode Island 
or any other state can have for refusing to enforce claims arising 
under the Death Act of Massachusetts or any other state, assum- 
ing the existence of an appropriate remedy and that the enforce- 
ment of the claim will violate no fundamental public policy at the 
forum, are reasons which demand application of a doctrine of 
forum non conveniens rather than complete exclusion of such 
claims. That being so, the rule of exclusion for penality has no 
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excuse for existence in connection with claims for wrongful death; 
and most of the modern cases refuse to apply it.*® 

The problem is presented in quite similar form by the frequent 
allowance of exemplary damages on tort claims under certain 
circumstances. It has been held that claims to exemplary dam- 
ages are penal in the sense that they can be enforced only in the 
state in which the claim arose both as to claims based on the com- 
mon law *’ and as to claims based on statutory rights to two-fold 
or three-fold damages.** In these cases, invariably, the result is 
based on the simple statement that the claims are penal because 
not compensatory, and “ no state will enforce the penal laws of 
another.” If this briefly reasoned result be forced to run the 
gamut of real reasons that might support it, as were the Death Act 
cases in the last few paragraphs, it will emerge no better than they. 
Only with respect to public policy might there be a difference. 
If local public policy opposes the allowance of some claims for 
punitive damages, as possibly it might, the refusal to enforce them 
should be put on that ground explicitly, because it is certain that 
the public policy of the forum will not be opposed to all allowances 


of more than exact compensation. There is probably no state 
which does not expressly allow punitive damages as an incident 
to civil claims under some circumstances.*® Consideration of 
“ social interests ” as well as “ private interests ” is traditional in 
dealing with many varieties of tort cases. Numerous “ private 
rights ” would never exist were it not for the fact that social ends 





46 See notes 39, 41, 42, supra; TIFFANY, Op. cit. supra note 45, at 438-56; (1929) 
62 A. L. R. 1330. 

47 Grinestaff v. New York Cent. R. R., 253 Ill. App. 589 (1929). The court 
held that punitive damages allowed by Indiana law for “ wilful or wanton ” torts 
could not be awarded even though Illinois law would allow punitive damages under 
the same circumstances. Cf. Rochester v. Wells, Fargo & Co. Express, 87 Kan. 164, 
123 Pac. 729, 40 L. R. A. (N.S.) 1095 (1912) ; Great Western Mach. Co. v. Smith, 
87 Kan. 331, 124 Pac. 414, 41 L. R.A. (N.s.) 379, Ann. Cas. 1913E, 243 (1912). 

48 Taylor, Farr & Co. v. Western Union Tel. Co., 95 Iowa 740, 64 N. W. 660 
(1895) ; Langdon v. New York, L. E. & W. R. R., 58 Hun 122, 11 N. Y. Supp. 514 
(1890) ; Mohr v. Sands, 44 Okla. 330, 133 Pac. 238, 144 Pac. 381 (1914) ; Bettys v. 
Milwaukee & St. P. Ry., 37 Wis. 323 (1875). 

49 It has been pointed out that in practice there is an inevitable tendency by 
human triers of the fact of loss to consider the defendant’s culpability as well as 
the plaintiff’s situation in determining awards of damages. See Demogue, Validity 
of the Theory of Compensatory Damages (1918) 27 Yate L. J. 585; Morris, 
Punitive Damages in Tort Cases (1931) 44 Harv. L. Rev. 1173. 
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are furthered by their enforcement.’ It is difficult to believe that 
the fact that social ends are being furthered in this way will always 
offend the public policy of any state. The only two real reasons 
— public policy and the doctrine of forum non conveniens — 
which might justify refusal to enforce some, though not all, of 
such claims do not have any necessary connection with the non- 
compensatory nature of the claims, and each of the two, by itself, 
constitutes a sufficient ground for refusal to enforce any given 
claim, without any support from the further allegation that the 
claim is a penal one. It seems that a definite weight of authority 
now allows extrastate enforcement of claims for exemplary dam- 
ages." Their punitive nature alone is not deemed enough to 
bar them, and the public policy of most states is not affected by 
them, regardless of whether such states would allow exemplary 
damages under their own law. 

Statutes imposing personal liability for corporate debts upon 
officers, directors, or even stockholders of corporations upon 
failure of the latter to observe some legal duty have often been 
called penal and claims under them denied enforcement in states 
other than the one under whose statute the claim arose.’ Such 


statutes create personal liability for the falsification of required 
corporate records or publications, failure to file reports or notices 
required by law, improper declarations of dividends, engaging in 
certain types of ultra vires activity, and a few similar corporate 





50 The problems discussed in the famous essay by Thayer, Public Wrong and 
Private Action (1914) 27 Harv. L. Rev. 317, serve well to illustrate this fact. See 
Lowndes, Civil Liability Created by Criminal Legislation (1932) 16 Minn. L. Rev. 
361. It cannot be doubted that much of ordinary tort liability, never formally 
classified as penal, is designed to serve and does serve effectively as a supplement to 
the criminal codes in controlling anti-social conduct. 

51 James-Dickinson Farm Mtg. Co. v. Harry, 273 U.S. 119 (1927); Boyce v. 
Wabash Ry., 63 Iowa 70 (1884) ; Roseberry v. Scott, 120 Kan. 575, 244 Pac. 1063 
(1926); Louisville & N. R. R. v. Smith, 135 Ky. 462, 122 S. W. 806 (1909); 
Louisville & N. R. R. v. Lynch, 137 Ky. 696, 126 S. W. 362 (1910) ; Pullman Palace 
Car Co. v. Lawrence, 74 Miss. 782, 22 So. 53 (1897); Louisville & N. R. R. v. 
McCaskell, 98 Miss. 20, 53 So. 348 (1910) ; Coryell v. Atchison T. & S. F. Ry., 273 
Mo. 361, 201 S. W. 77 (1918); cf. Illinois Cent. R. R. v. Crudup, 63 Miss. 291 
(1885) ; Carson v. Smith, 133 Mo. 606, 34 S. W. 855 (1896) ; Consolidated Copper- 
mines Corp. v. Nevada Cons. Copper Co., 127 Misc. 71, 215 N. Y. Supp. 265 
(1926) (point left open) ; see Note (1927) 25 Micu. L. Rev. 456. 

52 The leading case of Huntington v. Attrill, 118 N, Y. 365, 23 N. E. 544 (1890), 
developed from a New York statute of this type, 
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illegalities. The liability is generally for all debts incurred by 
the corporation during the period of the objectionable activity or 
inactivity, or incurred during the year prior to the period plus the 
period itself, and corporate creditors are allowed to enforce the 
liability directly.° Of course these statutes in operation have 
a punitive effect. Nearly all non-contractual liabilities, par- 
ticularly in the tort field, are to some extent punitive with respect 
to those upon whom the liability is imposed, however compen- 
satory they may be as to the one in whose favor the obligation 
runs. However, they do not fall within the field of criminal law 
as such and if one seeks to support a refusal to enforce in Mary- 
land such a claim based upon a New York statute, against an 
officer of a New York corporation, by reference to the possible 
reasons which have been listed herein for refusing to enforce 
foreign claims generally, he will have no more success than with 
foreign claims for wrongful death or for exemplary damages. 
The only grounds which might conceivably support such refusal 
would be a local public policy opposing such claims, and the prac- 
tical inconveniences such as expense of trial and hardship on 
the parties. Here, alsc, an opposing local public policy would be 
rare, because many states have similar statutes for their own 
corporations, and discovery of anti-social effects in the operation 
of the statutes would be difficult. At any rate, a state whose 
public policy is held to oppose the allowance of such claims should 
limit its ratio decidendi for exclusion to the fact of its own local 
public policy, instead of announcing an excluding rule for all 
states in terms of the penal nature of the claim sued on. And 
practical inconveniences, as has been said before, are at the most 
grounds for excluding particular objectionable suits rather than 
for excluding all suits of a general class. The decisions are about 
evenly divided on extrastate enforcement. 





53 See 1 Coox, Corporations (8th ed. 1923) 722. 

54 No action allowed: Sayles v. Brown, 40 Fed. 8 (D. Md. 1889) ; First Nat. 
Bank v. Price, 33 Md. 487 (1871); Attrill v. Huntington, 70 Md. 191, 16 Atl. 651, 
2 L. R. A. 779 (1889) ; Halsey v. McLean, 12 Allen 438 (Mass. 1866); Carey v. 
Schmeltz, 221 Mo. 132, 119 S. W. 946 (1909) ; Cary v. Schmeltz, 141 Mo. App. 576, 
125 S. W. 532 (1910) ; Derrickson v. Smith, 27 N. J. L. 166 (1858) ; Price v. Wilson, 
67 Barb. 9 (N. Y. 1873) ; Commercial Nat. Bank v. Kirk, 222 Pa. 567, 71 Atl. 1085 
(1909) ; Nesbitt v. Clark, 272 Pa. 161, 116 Atl. 404 (1922); see Gardner v. Rumsey, 
81 Okla. 20, 196 Pac. 941, 25 A. L. R. 1411 (1921) (judges evenly divided). Action 
allowed: Huntington v. Attrill, [1893] A. C. 150; Huntington v. Attrill, 146 U. S. 
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Some courts have sought to avoid the issue by discovering a 
semi-contractual assumption of the statutory liability in the idea 
that the corporate official will be taken to have assented to the 
legal consequences of his voluntary acts;°° or a quasi-contractual 
obligation arising either by reason of the creditor’s assumed knowl- 
edge of the official’s delinquency, which knowledge presumably 
caused him to rely on the statutory right against the official 
as well as upon the credit of the corporation,” or by reason of a 
contradicting assumption that by the official’s delinquency the 
creditor was led to rely unjustifiably upon the credit of the cor- 
poration alone.’ The unreality of such rationalizations is ob- 
vious. They are based upon fictions altogether. No attempt is 
ever made to see if the facts support the assumptions. No actual 
proof is demanded of the reliance that is talked about. The cases 
which refuse to permit extrastate actions pay no attention to the 
possibility of such semi- or quasi-contractual aspects of the lia- 
bility,* and the stronger cases which allow extrastate actions do 
so even though the facts are such that it would be factually im- 
possible to spell out any reliance.*? The truth clearly is that 
these statutes give rise to liabilities that are punitive and not con- 
tractual in nature, and that at least some other states have seen 
fit to enforce them nevertheless. It is submitted that no sub- 
stantial reasons can generally be given against that result. 





657 (1892); Fitzgerald v. Weidenbeck, 76 Fed. 695 (D. Minn. 1896) ; First Nat. 
Bank of Butte v. Weidenbeck, 97 Fed. 896 (C. C. A. 8th, 1899); Davis v. Mills, 
99 Fed. 39 (D. Conn. 1900) ; Risdon Iron & Loc. Works v. Von Storch, 166 Fed. 
936 (M. D. Pa. 1909) ; Sherman & Sons Co. v. Bitting, 26 Ga. App. 299, 105 S. E. 
848 (1921) ; Great Western Mach. Co. v. Smith, 87 Kan. 331, 124 Pac. 414 (1912) ; 
Cady v. Sanford, 53 Vt. 632 (1881) ; Farr v. Briggs’ Estate, 72 Vt. 225, 47 Atl. 793 
(1900). See Note (1923) 25 A. L. R. 1428. 

55 Farr v. Briggs’ Estate, 72 Vt. 225, 47 Atl. 793 (1900). 

56 Sherman & Sons Co. v. Bitting, 26 Ga. App. 299, 105 S. E. 848 (1921); 
Great Western Mach. Co. v. Smith, 87 Kan. 331, 124 Pac. 414 (1912); see Able, 
Extra-territorial Enforcement of Statutes Imposing Liabilities on Stockholders 
(1911) 72 Cent. L. J. 245; Note (1914) 1 VA. L. Rev. 390. 

57 See note 56, supra. 

58 See First Nat. Bank v. Price, 33 Md. 487 (1871), and Gardner v. Rumsey, 
81 Okla. 20, 196 Pac. 941 (1921), in both of which credit was extended to the cor- 
poration after the delinquency occurred. 

59 E.g., Huntington v. Attrill, 146 U. S. 657 (1892). Here credit was extended 
before the delinquency occurred. Other cases in which an action was allowed do 
not even state whether the credit was extended before or after the delinquency 
occurred. 
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Another troublesome group of cases arises under the usury 
statutes. The problems take several forms. One quickly dis- 
posed of is presented by a statute providing that in cases of a loan 
at usurious interest the lender may collect only the principal sum, 
the borrower being obliged, however, to pay interest at the legal 
rate into court to be turned over to the common school fund of the 
county in which the action is brought. Since the payment to 
the common school fund is actually a payment to the state, in the 
nature of a fine imposed on the usurer, it comes within the criminal 
law definition of “ penal ” given by Huntington v. Attrill, and can 
be enforced only in the state whose law is violated. Again, if the 
controlling statute declares that the whole of the principal and 
interest shall be forfeit, and nothing at all collectible from the bor- 
rower, there can be no difficulty — there is simply no existent 
legal claim upon which action can be brought anywhere. But a 
more common form of usury statute provides that for usury there 
shall be a forfeiture of all interest, or of two-fold or three-fold the 
amount of interest demanded. It has been held that if the lender 
sues in a state other than that whose usury laws are applicable, 
he can recover the whole of the principal and usurious interest 
because the forfeiture for usury, deemed penal, will not be 
enforced.“ Neither respect for foreign sovereigns, procedural 
difficulties, practical inconveniences of any conceivable sort, nor 
any local public policy known to be current in any American state 





6° Crebbin v. Deloney, 70 Ark. 493, 69 S. W. 312 (1902); Barnes v. Whitaker, 
22 Ill. 606 (1859) ; McFadin v. Burns, 5 Gray 599 (Mass. 1856). In each of these 
cases the lender received judgment for the principal sum, and no interest payment 
of any sort was required. 

61 Gale v. Eastman, 7 Metc. 14 (Mass. 1843) ; Watriss v. Pierce, 32 N. H. 560 
(1856) ; Wright v. Bartlett, 43 N. H. 548 (1862); Willis v. Cameron, 12 Abb. Pr. 
245 (N. Y. 1861); see Sherman v. Gassett, 9 Ill. 521 (1847); Thornton v. Dean, 
19 S. C. 583 (1883). Contra: Arnold v. Potter, 22 Iowa 194 (1867). In Patterson 
v. Wyman, 142 Minn. 70, 170 N. W. 928 (1919), the court refused to enforce a 
North Dakota forfeiture of all interest, but allowed the borrower to satisfy the 
lender’s claim by payment of legal interest only. Where the loan and usurious 
interest had already been paid, and action was brought for affirmative recovery of 
the forfeiture under the controlling statute, the action has also been dismissed. 
Lindsay v. Hill, 66 Me. 212 (1876) ; Blaine v. Curtis, 59 Vt. 120, 7 Atl. 708 (1886). 
In Arnold v. Potter, supra, the Iowa court suggested that there was a difference in 
the penal natures of a claim for affirmative recovery and of the negative relief of 
deduction from a total alleged to be due. The distinction seems inconsequential. 
The net effect of the two proceedings is precisely the same. 
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demands this creation by the forum of a right to receive usurious 
interest non-existent under the relevant territorial law. The re- 
sult reached depends upon the magic of the word “ penal,” and 
nothing else. It is to be noted that the cases supporting it were 
for the most part decided a half-century and more ago. 

The cases so far discussed have involved private claims enforce- 
ment of which was sought by the private individuals in whose 
favor they were alleged to exist. A more difficult problem is pre- 
sented when the claim urged abroad belongs to the state itself, 
and is imposed by the state on the strength of its sovereign 
authority and for governmental reasons. In the typical situation 
a state levies a valid tax and then finds itself unable to collect the 
tax by proceedings within its own border because the prospective 
taxpayer has physically removed himself and his attachable prop- 
erty therefrom, either innocently or with the definite purpose of 
evading the tax. The difficulty may arise in connection with 
almost any sort of tax. A corporate franchise tax may be owed by 
a corporation all of whose property is located and business con- 
ducted in states other than that in which it is incorporated. In- 
come taxes may be evaded by removal of earnings from the state 
in which they accrued or in which the earner was domiciled before 
the taxing authority had any opportunity to attach them. Prop- 
erty subject to inheritance taxes may also be removed, either 
before or just after its owner’s death. Intangible personalty sub- 
ject to inheritance taxation at its owner’s domicil and nowhere 
else *’ may never have been so situated that effective levies for 
taxation purposes could be made upon it at the domicil. The regu- 
lar processes for collection of property taxes as such, even upon 
tangibles, may be defeated by the removal of the property or its 
proceeds. Unless a state is permitted to maintain actions in other 
states for tax collection purposes, complete escape from tax liabili- 
ties will often be accomplished. Such extrastate actions have not 
been generally allowed. Although the cases have been few and 
most of them have involved dicta rather than direct holdings on 





62 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); First Nat. 
Bank of Boston v. Maine, 284 U. S. 312 (1932). Essentially the same situation 
exists under the so-called Reciprocal Exemption statutes, now adopted by a ma- 
jority of the American states, making intangible property taxable only at the 
owner’s domicil. See Brady, Death Taxes — Developments in Reciprocity (1929) 
15 A.B. A. J. 465; Legis. (1930) 43 Harv. L. Rev. 641. 
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the point, foreign revenue laws have generally been classed with 
foreign penal laws as being extraterritorially unenforceable.* 
The unreasoning and anti-social sympathy which in the past 
and even today is often semi-publicly expressed for those who 
seek to evade the demands of the tax gatherer cannot stand up 
under intelligent analysis. The tax burden is a tolerable thing 
only as it is fairly distributed. Complete evasion by some in- 
evitably increases the burdens of others. An attitude which un- 
necessarily fosters and preserves this inequality is indefensible. 
As the total tax burden steadily increases by reason of the ever- 
broadening areas of governmental activity, the private incentive 
for avoidance and evasion likewise increases, and legal ingenuity 
coupled with private trickery tend to keep pace with the incentive. 
This very fact is naturally producing some change in public atti- 
tude toward evaders; the demand for fair and scientific allocation 
of tax duties is being coupled with some demand for thorough and 
efficient enforcement of the duties imposed. It may fairly be 
said that there is a currently developing public morality which 
considers the obligation to pay taxes validly imposed to be as 
binding as the obligation to pay a private debt voluntarily under- 
taken.“ If this be true, it is then also true that legal loopholes 
permitting evasion of validly imposed tax duties should not be 
permitted to continue except insofar as genuinely substantial rea- 
sons require their continuance. As between the American states, 
the evasion made possible by the rule that the courts of one state 
do not entertain tax collecting suits on behalf of other states will 
have to withstand a particularly searching scrutiny, since the huge 





68 Municipal Council of Sydney v. Bull, [1909] 1 K. B. 7; The Eva, [1921] 
P. 454; In re Visser. Queen of Holland (Married Woman) v. Drukker, [1928] 1 Ch. 
877; Moore v. Mitchell, 28 F.(2d) 997 (S. D. N. Y. 1928), aff'd, 30 F.(2d) 600 
(C. C. A. 2d, 1929), aff'd on another ground, 281 U. S. 18 (1930); State of Mary- 
land v. Turner, 75 Misc. 9, 132 N. Y. Supp. 173 (1911); State of Colorado v. 
Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921); Matter of Anita Bliss, 121 Misc. 773, 
202 N. Y. Supp. 185 (1923); Estate of Martin, 136 Misc. 51, 240 N. Y. Supp. 393 
(1930), (1930) 30 Cor. L. Rev. 402; see Note (1920) 33 Harv. L. Rev. 840. Contra: 
Holshouser v. Copper Co., 138 N. C. 248, 50 S. E. 650 (1905). The orthodox rule 
is vigorously opposed in an excellent note in (1929) 29 Cor. L. Rev. 782, and in 
notes in (1922) 7 Corn. L. Q. 245, and (1930) 5 Wis. L. Rev. 494. The same 
rule has been unnecessarily stated in a few other cases. See notes 78, 80, infra; 
Pratt v. Dean, 246 Mass. 300, 140 N. E. 924 (1923). 

64 This morality, of course, relates primarily to the other fellow’s taxes. 
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proportion of modern wealth held in the form of securities of cor- 
porations — many of which are domiciled in a few corporation- 
favoring states, the securities themselves often being kept in 
safety deposit boxes away from the owner’s domicil — presents 
extraordinary possibilities for escape from justifiable taxation. 
It will be necessary, therefore, again to review the possible rea- 
sons which may justify a state in not enforcing foreign claims 
generally to see how far they support a refusal to permit another 
state to sue for taxes due it. Respect for the sovereignty of the 
suing state lends no such support; that state wants to sue. If it 
be objected that the possibility of a holding that a given foreign 
tax statute is invalid or not applicable to the thing sought to be 
taxed might give such offense to the taxing state as to produce 
public ill feeling of a delicate sort, the reply must be that though 
this may have real importance as between sovereign nations it is 
altogether insignificant as between the states of the United States. 
And even between nations this would seldom be more offensive 
than a flat refusal to permit any action at all. There are no con- 
stitutional guaranties to be considered, because tax liability is not 
criminal liability, and the constitutionality of the particular form 
of taxation is assumed. As to procedure, no serious difficulties 
necessarily arise. The form of the tax collecting action will be 
the customary suit for a money judgment directed either against 
a person or a res. In a particular case it has been held that no 
foreign tax collecting action would lie because the taxing state, in 
its statutes setting up exclusive methods for the collection of taxes 
levied, made no provision for such foreign suits. It can be 
assumed that other states will make such provision. In another 
case the controlling ground for refusing to allow an action by a 
county treasurer of the taxing state was that his official capacity 
existed only in the state of his appointment, so that, as a private 
citizen, he had no authority to collect taxes in another state.” 
That difficulty can be obviated by the taxing state providing for 





85 State of Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921). 

66 Moore v. Mitchell, 281 U. S. 18 (1930). See (1930) 5 Inv. L. J. 625. The 
same is true of executors, administrators, guardians, receivers, and other state 
appointees. See Beale, Voluntary Payment to a Foreign Administrator (1929) 
42 Harv. L. Rev. 597; Laughlin, The Extraterritorial Powers of Receivers (1932) 
45 Harv. L. Rev. 429; Notes (1930) 43 Harv. L. Rev. 805; (1930) 4 So. Carrr. L. 
Rev. 146; (1932) 41 YALE L. J. 593, 757. 
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foreign suits in its own name. Such procedural stumbling blocks 
do not go to the fundamental question, because they can all be 
removed by any taxing state that sets out to do so. Nor will the 
opposition of local public policy at the forum to particular types 
of taxation usually present any impediment to suit. The princi- 
pal bases for taxation are fairly well standardized among the 
American states. Income taxes, inheritance taxes, ad valorem 
property taxes, corporate franchise taxes, privilege and sales taxes 
fairly uniform in type, and very few others, make up the bulk of 
the sources of revenue of the states. Many of the same types of 
taxes are imposed by the federal government. Cases will indeed 
be rare in which one state can properly say that it abhors a tax 
constitutionally levied by one of its sister states. 

Some practical inconveniences will of course arise if such ac- 
tions be allowed. One difficulty will occur in cases which involve 
the interpretation or validity of the foreign revenue law in ques- 
tion. The details of taxing statutes vary tremendously among 
the states and their validity often depends upon technicalities 
with which only the courts of the enacting state can be expected 
to be familiar. The intricacies of tax litigation are traditional. 
Courts may well feel that they are not qualitied to deal with such 
problems of foreign statutory and constitutional law. About the 
only answer to this is that courts have undertaken equally difficult 
judicial problems before now. The fact that a problem is hard 
has not generally been deemed of itself a sufficient reason for 
courts refusing to undertake it. Other inconveniences are less 
important. Proof of facts would presumably be less difficult than 
in the taxing state, because the facts, in the form of the taxable 
persons or interests, are present in the forum rather than in the 
taxing state. And as to the inconvenience to the defendant, he 
will usually have brought that on himself by refusing to make 
himself or his property available in the taxing state. No state 
will normally sue abroad to collect its taxes if it has any reason- 
able opportunity to collect them at home; if it should do so, the 
doctrine of forum non conveniens should at once be invoked to 
exclude the action. 

Occasional statements implying that a state allowing foreign 





67 Cf. L. Hand, J., concurring, in Moore v. Mitchell, 30 F.(2d) 600, 604 
(C. C. A. 2d, 1929). 
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tax collecting suits would soon find itself in the rdle of full-time 
tax collector for its neighbors contain an element of truth with 
respect to one state at least. That state is New York. Practi- 
cally every judicial report of attempted extraterritorial collection 
of taxes in the United States has come from the state and federal 
courts of New York.*®* This fact emphasizes the seriousness of 
the problem of tax evasion by the removal of property across a 
state boundary, as well as the inconvenience to New York courts 
of entertaining foreign tax suits. New York is a natural place to 
which to send securities and valuable property generally, whether 
innocently or for the express purpose of tax evasion. The burden | 
on New York courts and New York taxpayers paying for the 
courts might become considerable if tax collecting suits by other 
states were freely allowed there. In view of this consideration, it 
is notable that New York has recently enacted a reciprocal stat- q 
ute *° applicable to death taxes owed to other states and territories 
of the United States and the provinces of Canada, and providing 
for their collection in the course of administration proceedings in 
New York. The general adoption of this reciprocal statute would 
relieve the most pressing of the foreign tax problems here dis- 
cussed, but of course would not achieve extrastate collection of 
other forms of taxes. 

The principal support for the exclusion of extrastate actions 
for revenue collection is by analogy drawn to the criminal law. 
The primarily governmental purposes served by the imposition 
of liabilities in each case is emphasized, and the same treatment is 
insisted upon. It has already been pointed out “ that at least 
among the American states the effective enforcement of the crimi- 
nal law would be well-nigh impossible without some provision for 
extradition and interstate rendition whereby offenders may be re- 
turned to the state of the offense for trial. Although this executive 
procedure is available in connection with the criminal law, the sug- 
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88 See cases cited in note 62, supra; also New York Trust Co. v. Island Oil & 
Transp. Corp., 11 F.(2d) 698 (C. C. A. 2d, 1926); Matter of Hollins, 79 Misc. 
200, 139 N. Y. Supp. 713 (1913); Goodrich v. Rochester Trust & Safe Dep. Co., 
173 App. Div. 577, 160 N. Y. Supp. 454 (1916). 

69 N. Y. Laws c. 333, amendment enacted March 21, 1932. The act provides 
that it is to become operative as to domiciliaries of any other state only if the law 4 
of such domiciliary state permits similar collection therein of New York Death taxes. 
70 See notes 26, 27, supra, and accompanying text. 
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gestion has never been seriously advanced that such procedure 
should be extended to include the return of evaders of revenue 
laws or of fugitives from the enforcement of private claims which 
have been classed as penal. The intervention of state boundary 
lines enables such persons to avoid their liabilities altogether. 
They take advantage of a little area of incomplete development 
in the law, carelessly left lying in between two large areas whose 
development has been along other lines. On the one side lies the 
great body of law enforcing civil liabilities as such. The device 
there adopted to prevent evasion by fugitives from liability is the 
transitory nature of causes of action. On the other side the 
criminal law seeks to exert itself by the device of extradition and 
interstate rendition. The neglected middle ground was at one 
time unimportant, an area within which there arose little litiga- 
tion. That is no longer true. Attempts to evade taxation alone 
have become so important within this area that some equivalent 
device for protection against them is becoming a practical neces- 
sity. The ready answer, of course, is annexation of the unclaimed 
middle ground to the large area within which causes of action are 
transitory. 

Recognition of this urgent need for extrastate enforcement of 
tax liabilities has produced a contention that some varieties of 
taxes, notably the inheritance tax, are contractual, or at least so 
based upon the consent of the taxpayer as not to be compulsory, 
and therefore not penal in nature." This argument is a technical 
one, to the effect that certain privileges such as that of taking the 
property of a decedent by will or descent are creatures of the law, 
and can be conditioned as the law pleases, so that one who accepts 


such a privilege from the law must assent to all the conditions, in- 
cluding the payment of taxes, which the governing law has chosen 


to impose. The same argument could of course be applied to cor- 
porate franchise taxes or to any other tax levied in return for a 
privilege conferred by the state. It probably could not be applied 
to income taxes or to property taxes generally, though ingenuity 
might well carry it as far as the limits, if any, of the conception 





71 That was the basis of decision in State of Colorado v. Harbeck, 189 App. Div. 
865, 179 N. Y. Supp. 510 (1919), rev’d, 232 N. Y. 71, 133 N. E. 357 (1921). The 
contention is ably presented by a note in (1922) 7 Corn. L. Q. 245. Cf. Note 
(1920) 33 Harv. L. Rev. 840. 
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that the rights and privileges of men are all creatures of the law. 
Needless to say, that is not an accurate analysis of the nature of 
the obligation to pay taxes. It is an analysis conjured up to fit 
the supposed needs of an occasion. Besides, it does not meet the 
problem. The trouble lies deeper. The need is for extrastate en- 
forcement of all legitimate tax liabilities, not merely some of them. 
The reasons for such enforcement have nothing to do with the 
allegedly consensual nature of the liability, and the reasons against 
enforcement apply equally to the taxes which can be called con- 
sensual and to those which cannot. The point is simply irrelevant. 

The possibility of extrastate suits on tax claims being per- 
mitted within the United States is by no means as remote and 
hopeless as the overwhelming state of the authorities against it 
would indicate. The American cases are practically all from the 
single state of New York,” which has since partially changed its 
position by statute, and the rule to be applied in the federal courts 
is not yet certain. The United States Supreme Court, in Moore v. 
Mitchell,”* expressly left the question open. It may fairly be 
assumed that the Court did so because its members recognized the 
undesirability of barring such actions. It is not too much to hope 


that Huntington v. Attrill will in time furnish the inspiration for 
a new rule of “ general jurisprudence ” under which the federal 
courts will enforce properly presented tax claims from other states. 





72 See cases cited in notes 63, 68, supra. That even the New York courts were 
not altogether hostile to foreign tax claims is shown by New York Trust Co. v. 
Island Oil & Trans. Corp., 11 F.(2d) 698 (C. C. A. 2d, 1926); Matter of Hollins, 
79 Misc. 200, 139 N. Y. Supp. 713 (1913); Goodrich v. Rochester Trust & Safe 
Dep. Co., 173 App. Div. 577, 160 N. Y. Supp. 454 (1916), in all of which executors 
or receivers were permitted to make, and allowed credit for, voluntary payments of 
taxes due to other states. These holdings definitely rebut a suggestion contained 
in Moore v. Mitchell, 28 F.(2d) 997 (S. D. N. Y. 1928), that an executor required 
to make such a payment might not have been allowed to charge it against the 
estate. A suit by a foreign state on an ordinary tort or contract claim, even though 
it have some connection with the state’s revenue system, will be enforced. State of 
Yucatan v. Argumedo, 92 Misc. 547, 157 N. Y. Supp. 219 (1915); cf. Henry v. 
Sargeant, 13 N. H. 321 (1843). 

73 281 U.S. 18 (1930). The earlier case of State of Wisconsin v. Pelican Ins. Co., 
127 U. S. 265 (1888), has no direct bearing on the issue. In it, the state of Wis- 
consin brought an action in the United States Supreme Court, under its original 
jurisdiction over controversies between a state and a citizen of another state, on a 
Wisconsin judgment for the amount of a fine levied by the state upon the de- 
fendant for failure to file certain required reports. The difference between a tax 
and a fine of that sort is clear, whether or not it should be important. 
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Enforcement of tax claims in favor of foreign nations presents a 
problem which is admittedly a little more difficult. Delicate situa- 
tions which could not possibly arise as between American states 
might conceivably develop between nations,’* and the general 
similarity of taxing systems among the states would not exist 
among all the nations of the world. Perhaps the solution of this 
aspect of the problem lies in the formulation of treaties between 
nations rather than in independent judicial action within single 
nations. At any rate, the international problem is not nearly so 
pressing as the interstate one. 

A miscellaneous body of cases roughly classified as involving 
internal police regulations remains to be considered. It is com- 
monly understood that a state will not enforce claims based on the 
internal police regulations of other states. A reasonably familiar 
example occurs when action is brought on an official bond filed by a 
public officer in compliance with the law of the state of his appoint- 
ment. Statutes requiring such bonds often give the right to sue 
directly upon them to individuals injured by official misconduct 
of the bonded officer. Even though such claims be limited to com- 
pensation as such, and are outwardly contractual in nature, extra- 
state enforcement of them has been refused.”* Insofar as the 
rights given on these bonds are not equivalent to criminal penal- 
ties, but are in the nature of civil claims purely, it is difficult to 
see why they should be denied enforcement any more than any 
other private claims. The sole relevant function of the bond is 
to facilitate collection of a claim which is otherwise transitory in 
nature and which, apart from the bond, could be freely sued upon 
in other states. Judicial repugnance to the official bond can be 
explained only as a companion attitude to that which spurns the 
revenue laws and the so-called penal laws of other states. It can 
be intelligently supported no more than they, save possibly in one 





74 See Dicey, Conriict or Laws (4th ed. 1927) 226. 

75 Brower v. Watson, 146 Tenn. 626, 244 S. W. 362 (1922) (action on Mis- 
sissippi sheriff’s bond) ; Pickering v. Fisk, 6 Vt. 102 (1834) (action brought on New 
Hampshire state treasurer’s bond); Probate Court v. Hibbard, 44 Vt. 597 (1872) 
(action on New Hampshire guardian’s bond) ; cf. State of Arkansas, use of County 
of Faulkner v. Bowen, 9 Mackey 291 (D. C. 1891) ; Arkansas v. Bowen, 3 App. 
D. C. 537 (1894) ; Indiana, use of Cone v. John, 5 Ohio 217 (1831). In the three 
cases last cited, statutory penalties in addition to exact compensation for loss 
suffered were demanded of the bondsmen. 
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respect. Usually action upon an official bond will or should be 
feasible in the state under whose law it is given, and so long as 
this is true other states should not have to trouble themselves 
with the action. That will not invariably be true, however, and 
is a reason for no more than a doctrine of forum non conveniens, 
rather than for a rule of absolute exclusion. 

Perhaps more familiar are the cases arising under statutes which 
undertake to require individuals to contribute to the support of 
potential paupers for whom such individuals are in some way 
responsible. The bastardy acts “ are the best known of these. 
Claims arising under these statutes generally operate directly for 
the benefit of private individuals, despite their incidental effect 
of furthering social interests. In this respect they are no different 






















c from the great mass of non-consensual private claims which the 
2 law enforces. As between American states, most of which have q 
p fairly similar bastardy acts, there can be little likelihood of a local i 
e public policy opposing such claims. The public policy of some 
t states might very well, however, be opposed to statutory liabilities 
. of unusual types, not commonly recognized as desirable nor known 
- to the law of the place where enforcement is sought. And it is 
e possible that, for the sake of avoiding publicity at the domicil, or : 
4 for some such reason, actions on this type of claims might be | 
0 brought unnecessarily in the courts of other states. Discretionary 
y 
“ 76 Most interstate cases under the bastardy acts do not involve the enforcement 
n of claims arising under the statutes of other states, but rather the question of 
n whether the statute of the forum will apply to a set of facts having extrastate ele- 
ye ments. Cases in which the local statute was applied despite extrastate facts are 
Kolbe v. The People, 85 Ill. 336 (1877); Moore v. Kansas ex rel. Vernon, 47 Kan. 
1€ 772, 28 Pac. 1072 (1892) ; Duffies v. Wisconsin, 7 Wis. 672 (1859). Cases refusing 
in to apply the local statute are Sutfin v. People, 43 Mich. 37, 4 N. W. 509 (1880); ’ 
ie Richardson v. Overseers of Poor of Burlington, 33 N. J. L. 190 (1868) ; Graham v. 4 
fe Monsergh, 22 Vt. 543 (1850). The cases cited, though relevant, would of course i 
not be controlling if the question presented should involve the enforcement of a § 
claim admittedly arising under the bastardy act of another state. i 
- 77 The only discovered case. in which a foreign bastardy claim was denied en- ? 
a forcement was properly put on this ground of local public policy. In re Macartney. 
2) Macfarlane v. Macartney, [1921] 1 Ch. 522. Here, a claim arising under the law 
ity of Malta was not enforced in England where type of claim was wholly unknown 
>P. and deemed. objectionable to Englishmen. In De Brimont v. Penniman, 10 Blatchf. 
“ 436, Fed. Cas. No. 3,715 (C. C.S. D. N. Y. 1873), a French statutory obligation to 


support son-in-law was deemed contrary to American public policy. Cf. Mandell 
Bros. v. Fogg, 182 Mass. 582, 66 N. E. 198 (1903). 
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application of a doctrine of forum non conveniens would meet that 
difficulty. 

Certain other rules of law, mostly statutory, also classified as 
local police regulations, present an altogether different problem. 
They do not give rise to private claims, but rather to disabilities 
imposed as penalties for failure to comply with local law, and in 
this respect are comparable to fines imposed by the criminal law. 
Non-access to the courts is the commonest of these disabilities. 
The case occurs when a corporation has, by the state of its incor- 
poration, been disabled from maintaining any suits in the courts,” 
or civil death has been inflicted upon a person still physically 
alive,’® or a statute has provided that no action can be maintained 
upon an otherwise valid contractual instrument unless a revenue 
stamp is affixed to it,*° and possibly in other similar situations. If 
action be then brought in another state, the first question neces- 
sarily asked is whether the person suing or the claim sued upon 
still has any legal existence. If the statute of the first state has 
accomplished a complete destruction of the iegal entity, that is 
an end of the matter. But it may. be assumed that this has not 
been done; that a disability only has been imposed. That being 
so, the forum must then decide for itself whether it will inflict the 
punishment specified by the law of the other state. When such 
punishment seems to have been designed to serve the purposes of 
the criminal law only, without any indicated intent to create pri- 
vate rights along with it, the forum will not do so.** 

Cases arising under the old common-law rule of testimonial in- 
competency for conviction of felony ** have also been alluded to 





78 Cf. Gulledge Bros. Lumber Co. v. Wenatchee Land Co., 122 Minn. 266, 142 
N. W. 305 (1913) ; Conriict or Laws RESTATEMENT (Am. L. Inst. 1931) § 167. 

79 Cf. Wilson v. King, 59 Ark. 32, 26 S. W. 18 (1894). 

80 Holman v. Johnson, 1 Cowp. 341 (1775); James v. Catherwood, 3 Dowl. & 
Ry. 190 (1823); Trustees of Randall v. Rensselaer, 1 Johns. 94 (N. Y. 1806); 
Beadall v. Moore, 199 App. Div. 531, 191 N. Y. Supp. 826 (1922). See note 63, 
supra; 3 WILLIston, CONTRACTS (1920) § 1768. 

81 That was the conclusion reached in all the cases cited in notes 78, 79, supra. 
Cf. Scoville v. Canfield, 14 Johns. 338 (N. Y. 1817). 

82 Logan v. United States, 144 U. S. 263 (1892) (disqualification not applicable 
to persons convicted in other states) ; Commonwealth v. Green, 17 Mass. 515 (1822) 
(same) ; Sims v. Sims, 75 N. Y. 466 (1878) (same) ; National Trust Co. v. Gleason, 
77 N. Y. 400 (1879) (same); State v. Foley, 15 Nev. 64 (1880) (disqualification 
applicable to persons convicted in other states); Chase v. Blodgett, 10 N. H. 22 
(1838) (same) ; State v. Candler, 3 Hawks 393 (N. C. 1824) (same). 
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in this connection. In none of these cases, however, was it con- 
tended that any law should be applied other than the rule of 
evidence of the forum; the question was whether the local rule 
referred to extrastate convictions. It was not suggested that a 
foreign conviction should disqualify a witness because the law 
of the place of conviction said it should, even though the law of 
the forum by itself would not disqualify him. It is the law of 
the forum which controls the procedural question. 

By the same token each state has the power, apart from consti- 
tutional limitations, to decide for itself the procedural question 
of what foreign-created claims it will enforce. The manner in 
which that power should be exercised has been the subject of this 
paper.®* It is submitted that the absolute exclusion of extrastate 
claims on account of their penal or governmental nature should be 
limited to those by which enforcement of the criminal law as such 
is sought. Occasional exclusion of others should occur only when 
there is real reason for it, and then should be credited to that real 
reason. 

Robert A. Leflar. 


ScHooL oF LAw, UNIVERSITY OF KANSAS. 





83 Substantially the same problem is presented by the question whether an 
action on a claim arising under a state law is a “ suit of a civil nature” so as to be 
cognizable in the federal courts. Cf. Wisconsin v. Pelican Ins. Co., 127 U. S. 265 
(1888) ; Oklahoma v. Gulf C. & S. F. Ry., 220 U.S. 290 (1911) ; Iowa v. Chicago 
B.& Q. R. R., 37 Fed. 497 (C. C. S. D. Iowa 1889) ; Lyman v. Boston & A. R. R., 
70 Fed. 409 (C. C. D. Mass. 1895) ; Malloy v. American Hide & Leather Co., 148 
Fed. 482 (D. Mass. 1906); Gruetter v. Cumberland T. & T. Co., 181 Fed. 248 
(W. D. Tenn. 1909). And this is also true of the question whether state courts will 
enforce a claim arising under a federal statute allegedly penal in nature. Cf. United 
States of America v. Lathrop, 17 Johns. 4 (N. Y. 1819); In re Engel’s Estate, 
140 Misc. 276, 250 N. Y. Supp. 648 (1931) ; Brigham v. Claflin, 31 Wis. 607 (1872). 
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THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1931 


HE historic event of the last term of the Supreme Court was 
the retirement of Mr. Justice Holmes.’ This is not the place 
for a critique of his contributions to substantive public law.” The 
concern of this series* is with the functioning of the Supreme 
Court as the head of the federal judicial system — the exercise of 
its powers in the light of the Court’s relation to the effective work 
of the lower federal courts and of the political implications of 
review by the Supreme Court of state adjudications. The niceties 
of federal procedure did not particularly engage Mr. Justice 
Holmes’ interest. But the larger issues of adjustment beween the 
states and the nation which underlie the important questions of 
Supreme Court jurisdiction, found him alert to their meaning. His 
opinions and attitudes in this field of law reflect his general juristic 
philosophy regarding the interplay of state and federal forces. 
Thus, Mr. Justice Holmes consistently dissented from an applica- 
tion of federal admiralty jurisdiction which denied to the states 
the power to deal with matters essentially local, even though per- 
taining to maritime transactions, according to local policies.* He 
was sensitive to the autonomy of the states within their field of 
action and opposed interference by the federal courts until ap- 
propriate state processes had been exhausted.” Again, where the 
federal courts purported to enforce exclusively state law— as in 
diversity cases — he insisted that state policies as expressed by 
state courts were binding upon the federal courts.° 





1 Mr. Justice Holmes’ letter of resignation of January 12, 1932, and the cor- 
respondence between him and his brethren are reprinted in 284 U. S. v—vii (1932). 

2 See FRANKFURTER, ed., Mr. Justice HoOLMEs (1931) passim. 

3 For earlier articles in this series, reviewing the business of the Supreme Court 
from the 1927 term to the 1930 term, see (1928) 42 Harv. L. Rev. 1; (1929) 43 id. 
33; (1930) 44 id. 1; (1931) 45 dd. 271. 

4 Southern Pac. Co. v. Jensen, 244 U. S. 205, 218 (1917) (dissent); Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 166 (1920) (dissent); Washington v. 
Dawson & Co., 264 U. S. 219, 228 (1924) (opinion dubitante). 

5 Prentiss v. Atlantic Coast Line, 211 U. S. 210 (1908). 

6 Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer 
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These issues, technical in form but lively breeders of political 
friction, are not likely to lessen in the future. We are on the 
threshold of a period of more and not less legislative activity. 
Dominant political opinion irrespective of party calls for more 
and not less governmental control. This will express itself through 
state as well as federal agencies and through new devices of ac- 
commodation between the two. As did similar movements in the 
past, such legislative efforts will reflect themselves in the business 
of the Supreme Court and not infrequently they will take the form 
of jurisdictional controversies. In their settlement Mr. Justice 
Holmes’ successor, Mr. Justice Cardozo, is bound to play an im- 
portant rdle. He comes to the Court, in the words of the Chief 
Justice, “in the full tide of exceptional powers.’ These, we may 
be sure, he will swiftly apply to an appreciation of so-called 
jurisdictional problems profoundly different in their significance 
from those with which he dealt on the New York Court of Appeals. 


I 


The Court during the last term kept abreast of its docket. 
Despatch of business is not a final test of judicial efficiency, 
but prompt disposition of litigation by the Supreme Court does 
not appear to involve sacrifice of other desiderata for the sound 
administration of justice. The scope of the Court’s appellate 
jurisdiction, defined by Congress according to the Court’s own 
wishes, and the manner in which the Court has exercised its juris- 
diction within the area of its discretion, have enabled it so to 
regulate its flow of business as to keep the stream unobstructed. 
The Judiciary Act of 1925 reduced to a minimum the demands of 
obligatory jurisdiction, and the assumption of permissive litiga- 
tion is inevitably determined by the limits of the Court’s judicial 





Co., 276 U. S. 518, 532 (1928) (dissent). See also Kuhn v. Fairmont Coal Co., 
215 U. S. 349, 370 (1910) (dissent). Another significant dissent of Mr. Justice 
Holmes is that in Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 
239, 257 (1905), where he contended that the federal courts had no jurisdiction of 
eminent domain proceedings brought by virtue of state law simply because one of 
the parties to the proceeding was a citizen of a different state. Mr. Justice Holmes 
also concurred with Mr. Justice Brandeis in the latter’s dissent in King Mfg. Co. v. 
Augusta, 277 U. S. 100, 115 (1928). 

7 Address of Chief Justice Hughes Before the American Law Institute (1932) 
18 A. B.A. J. 368. 
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TABLE I 


ADJUDICATIONS ON APPELLATE DOCKET 


Adjudications by Full Opinion 





1927 1928 1929 
Affirmed 78 66 73 
Reversed 62 
Dismissed * 
Questions Answered 
Miscellaneous { 


Total 


Adjudications Per Curiam ¢ 


Affirmed 28 12 
Reversed 10 12 
Dismissed 73 72 
Questions Answered I fe) 





Miscellaneous I 
Total 113 97 


Total Adjudications 


Affirmed 106 78 82 
Reversed 122 74 71 
Dismissed 81 76 56 
Questions Answered 7 9 
I 





5 
Miscellaneous II 5 
Total 327 238 219 





* Including petitions for certiorari dismissed by full opinion. ; 
+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc. 


§ Excluding two cases originally remanded to the Court of Claims, in which 
the judgments were later revoked and the cases restored to the docket for recon- 
sideration (Nos. 571 and 576, Sup. Cr. J., June 3, 1920). 

t Excluding petitions for certiorari disposed of per curiam. 
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energy. The Court also employs the resources of its rule-making 
power to eliminate promptly fruitless appeals. It does not 
hesitate to terminate argument, where argument is futile. But 
ample opportunity is given to counsel to explore legitimate conten- 
tions. Thereby rehearings, not infrequently a source of delay in 
other tribunals, are avoided. While the prestige of the Court 
ultimately rests upon the persuasiveness of its opinions, cases that 
raise no new issues are summarily disposed of by reference to 
controlling authority. 

Although last term ran a week longer than its predecessor,® 
there were fewer adjudications, 262 as against 307 in the 1930 
term.° The other major item of the Court’s business — denials 
of certiorari — increased, from 567 to 601.’° So far then as judi- 
cial business is measurable, the volume has remained substantially 
the same. On the other hand, three times during the term the 
Court was compelled to adjourn on a Thursday for want of cases 
on the day calendar ready for argument.”* 

Opinions, both majority and minority, are the most creative 
phase of the Court’s work.** They make the greatest draft upon 
the time and energy of the Justices. In view of the nature of 
Supreme Court issues, only a very limited number of opinions of 
distinguished quality can be written during a term by any judge 
howsoever gifted. Naturally therefore superfluous opinions are 
avoided. Cases governed by prior decisions or controlling legis- 
lation only call for references to such authorities. Insofar as such 
cases come before the Court a summary disposition of them is at 
once time-saving and most effective. 

Last term such summary adjudications reached a total of 33 per 





8 The 1931 term comprised 34 weeks, during 16 of which the Court was in 
session, while for 18 weeks it was in recess. The corresponding figures for the 
1930 term are 16 and 18, and for the 1929 term 13 and 21. The Court in the 1931 
term, as contrasted with the 1929 and 1930 terms, set aside only one week instead 
of two weeks at the opening of the term for the consideration and disposition of 
petitions for certiorari before beginning to hear argument in cases upon its regular 
docket. (1931) Sup. Cr. J. 35. 

9 See Table I, supra, p. 228. 

10 See Table VI, infra, p. 238. 

11 See (1931) Sup. Cr. J. 97 (Oct. 26, 1931), 257 (March 24, 1932), 310 (April 
28, 1932). During Thanksgiving week, the Court also only sat on three days, 
November 23-25. 

12 See HucHues, THE SUPREME CourT OF THE UNITED STATES (1928) 64. 
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cent — 87 out of 262 cases.** Since the authority of the Court is 
largely dependent upon its formulated reason, the practice of 
adjudicating without opinion must be jealously watched. A per 
curiam is appropriate only where the case is clearly controlled by 
stare decisis or statute. When properly resorted to, the governing 
authority should be pointedly cited. 

For some time there has been a lax tendency on the part of the 
Court in the use of authorities upon which per curiams are based.** 
In affirming or reversing a case the Court has been careful to 
indicate the specific authorities calling for such a disposition.*® 
But when the per curiam is used to dismiss cases for want of 
jurisdiction, and particularly so when the absence of jurisdiction 
is predicated upon the lack of a substantial federal question, too 
frequently the citations have no particular relevance.** When a 





13 See Table I, supra, p. 228. The percentages of such adjudications without 
opinions during the 1929 and 1930 terms were 29% and 23% respectively. 

14 See criticisms of the earlier practice of the Court in this respect in Frankfurter 
and Landis, The Business of the Supreme Court at October Term, 1929 (1930) 
44 Harv. L. Rev. 1, 8; Frankfurter and Landis, The Business of the Supreme Court 
at October Term, 1930 (1931) 45 id. 271, 281. 

15 Cf. Great Atlantic & Pacific Tea Co. v. Maxwell, 284 U. S. 575 (1931); 
Southern Ry. v. Moore, 284 U. S. 581 (1931); Painters District Council No. 14 v. 
United States, 284 U.S. 582 (1931). 

16 The stock authorities are Wabash R. R. v. Flannigan, 192 U. S. 29 (1904) ; 
Erie R. R. v. Solomon, 237 U. S. 427 (1915); C. A. King & Co. v. Horton, 
276 U. S. 600 (1928); Bank of Indianola v. Miller, 276 U. S. 605 (1928); Roe 
v. Kansas, 278 U. S. 191 (1929). The relevance of these authorities to the dis- 
position of the various cases is simply that they stand for the well-known propo- 
sition that a case raising an unsubstantial federal question can be dismissed for 
want of jurisdiction. Inasmuch as none of these authorities gives a clue to the 
reason why the federal question raised in the particular case is unsubstantial, 
their citation gives no guidance. Any of the many cases decided by the Court, 
wherein the case was dismissed because the issue it raised was unsubstantial, 
would be equally pertinent — more so, in fact, because two of the stock authorities, 
Bank of Indianola v. Miller and C. A. King Co. v. Horton, both supra, were them- 
selves per curiam decisions. Of the 22 dismissals for want of a substantial federal 
question, 8 were on the basis of these stock authorities. Washington ex rel. Clithero 
v. Showalter, 284 U. S. 573 (1931); Walnut & Quince Streets Corp. v. Mills, 284 
U. S. 573 (1931); Passera v. Pontchartrain Realty Co., 284 U. S. 573 (1931); 
Kieldsen v. Barrett, 284 U. S. 581 (1931); Hanson v. Hanson, 284 U. S. 581 
(1931); Yale Oil Corp. v. Montana, 284 U. S. 589 (1931); Southern Cities 
Distributing Co. v. Carter, 285 U. S. 525 (1932); Thompson v. Lumber Mutual 
Casualty Ins. Co., 286 U. S. 527 (1932). Six of these eight cases were dismissed 
upon the basis of the jurisdictional statement, and in the other two the Court de- 
clined to hear further argument. In one of the 22 dismissals for want of a sub- 
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claim is before the Court which runs counter to its settled doc- 
trine, it is, of course, fitting to dismiss the case peremptorily.. But 
the justification should be made by reference to the settled doc- 
trine and not to stock cases, unrelated to the subject matter of the 
claim, that merely serve as illustrations of the Court’s jurisdic- 
tional practice to dismiss cases raising no substantial federal ques- 
tion. Stock citations neither satisfy the litigants nor enlighten the 
profession. 

The operation of Rule 12** — the requirement for proving 
that a case is properly before the Court prior to consideration 
on the merits — continues to vindicate this interesting proce- 
dural invention. It has been an effective strainer of improper 
appeals and a corresponding saver of the Court’s time since it 
first came into use at the 1928 term. During the 1928 term, 
34 cases out of 87 appeals failed to make the requisite proof 
of jurisdiction.** For the 1929 term 36 out of 107,"° for the 1930 
term 34 out of 102,”° and last term 38 out of 116.7" An impressive 





stantial federal question, no authorities at all were cited, though the Court noted 
that oral argument was directed to the question. Snowden v. Red River & Bayou 
Des Glaises Levee & Drainage District, 284 U.S. 592 (1932). In the other thirteen 
cases pertinent authorities were cited. In the 15 dismissals “ for want of jurisdic- 
tion’, no authorities, save a reference to § 237(a) of the Judicial Code, were 
cited in all but two cases. Here again the per curiam gives no clue whatever to the 
reason for absence of jurisdiction. Of these 13 cases, all but one were dismissed 
upon the jurisdictional statement. In cases thus disposed of the issues in the case 
must be extracted from the opinions below, citations to which are now conveniently 
added by the Supreme Court Reporter. 

17 Rule 12 in its original form appears in 275 U.S. 603 (1928). 

18 Four cases were also dismissed for failure to comply with the Rule. See 
Frankfurter and Landis, The Business of the Supreme Court at October Term, 
1928 (1929) 43 Harv. L. REv. 33, 43, n.21. 

19 See Frankfurter and Landis, supra note 14, at 11. 

20 See Frankfurter and Landis, supra note 14, at 283. 

21 Of the 116 appeals in which jurisdictional statements were filed as required 
by Rule 12, one case was affirmed upon the jurisdictional statement, one case was 
assigned for argument without formal action on the jurisdictional statement, prob- 
able jurisdiction was noted in 59 cases, further consideration of the jurisdictional 
question was postponed until argument in 17 cases, and 38 appeals were dismissed 
upon the jurisdictional statement. It is of interest to note that the cases dismissed 
upon the jurisdictional statement rarely come from other than state courts. During 
the last term none of the 38 cases so dismissed came from the district courts, and 
all except four from the state courts. The four cases were appeals from the circuit 
courts of appeals, some confusion seeming to exist at the bar as to scope of the 
Supreme Court’s review under § 240(b) of the Judicial Code. See pp. 259-60, infra. 





HARVARD LAW REVIEW 


TABLE II 


CouRTS FROM WHICH CaAsES CAME 


1927 1928 1929 

District Courts 25 39 29 
Affirmed 16 16 13 
Reversed 6 16 II 
Dismissed 3 4 5 
Miscellaneous 3 Oo 


Circuit Courts oF APPEALS 53 
Affirmed 
Reversed 
Dismissed 
Questions Answered 
Miscellaneous 


HicHEstT STATE CourRTS 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court oF APPEALS, DISTRICT 
oF COLUMBIA 


Affirmed 
Reversed 
Dismissed 


Questions Answered 


Miscellaneous 


SUPREME Court, DISTRICT 
oF COLUMBIA 


Affirmed 
Reversed 
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TABLE II (continued) 


1927 1928 1929 
Court oF CLAIMS 14 14 11 
Affirmed 
Reversed 
Dismissed 
Questions Answered 


Court oF Customs APPEAL 
Affirmed 
Reversed 


PHILIPPINE SUPREME COURT 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Total 


TABLE III 
EXTENT OF DISCRETIONARY REVIEW 
1927 1928 1929 1930 
Obligatory Jurisdiction 166 149 II0 
Discretionary Jurisdiction 161 89 109 176 
Total 327 238 219 307 262 


Obligatory Jurisdiction 50.8% 50.2% 42.7% 47.7% 
Discretionary Jurisdic- 
tion 49.2% 49.8% 57.3% 52.3% 
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volume of business, for which, as it turned out, the Court’s judg- 
ment was improperly invoked, was thus promptly eliminated and a 
heavy drain from the Court’s proper business thereby avoided. 
Experience has shown that the net against unwarranted appeals 
had not been drawn with sufficient tightness by Rule 12. The 
process of passing on jurisdictional adequacy by the Supreme 
Court — even though upon printed statement and without oral 
argument — is also time-taking and entails cost and delay. Nor- 
mally appeals ought never to have been allowed in cases dismissed 
by the Supreme Court under Rule 12. But the presence of such 
appeals on the Court’s docket calling for the operation of this rule 
plainly indicates the unfamiliarity of the bar with the law of 
Supreme Court jurisdiction or their indifference to it. No less 
does it imply a laxity on the part of the lower courts in failing to 
realize that the allowance of an appeal to the Supreme Court in- 
volves judicial responsibility and not merely a pro forma ac- 
quiescence in counsel’s applications.” 

At the last term, therefore, the Court added a further require- 
ment to Rule 12 intended to stop non-appealable cases at the 
source.”** The vital change in the amended Rule 12, which became 
effective May 31, 1932, is the requirement that the demonstration 
of the appealable nature of the case must be made below and not 
postponed until the appeal has been perfected. The Supreme 
Court is thus relieved of a burden which belongs to judges whose 
duty it is to pass originally upon applications for appeal.** 

A priori, the change in the phrasing of the rule may uninten- 
tionally occasion difficulties. Every persuasive pressure should 





22 Compare, for example, the care exhibited by Mr. Justice Brandeis in dealing 
with the petition for writ of error requested in Gitlow v. New York. As Circuit 
Justice for the Second Circuit, a request for its allowance was made to him. Inas- 
much as the issue involved, namely, whether the Fourteenth Amendment guaran- 
teed certain minimum rights of free utterance, was new and undetermined, the 
question of its allowance was submitted at his request to the entire Court, which 
granted the writ. Gitlow v. New York, 260 U.S. 703 (1922), 268 U. S. 652 (1925); 
Record 415. 

23 For the amended Rule 12, see 285 U. S. iv (1932). 

24 Under the new rule, if no appeal is allowed in the first instance because no 
substantial federal question is in issue or jurisdiction is clearly lacking, litigants 
will automatically be saved the expense of printing the record. Some of the waste 
of counsel’s ignorance of Supreme Court jurisdiction may thereby be saved to 
litigants. 
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TABLE IV 
MopbeE oF ARRIVAL 
1927 1928 

District CouRTS 

Appeal 19 39 

Error I fe) 
Circuit Courts oF APPEALS 

Appeal 

Error 

Certiorari 

Certificate 


HIGHEST STATE CourRTS 


Appeal 


Error 
Certiorari 35 
Court oF APPEALS, DISTRICT 
OF COLUMBIA 
Appeal 
Certiorari 
Certificate 
SUPREME CourtT, DISTRICT 
OF COLUMBIA 
Appeal 
Court or CLAIMS 
Appeal 
Certiorari. 
Certificate 


Court or Customs APPEALS 
Certiorari 


PHILIPPINE SUPREME CouURT 
Certiorari 3 7 
Total 327 238 





* Including cases originally before the Court on certificate but in which the 
Court ordered the entire record to be transmitted to it. 
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be brought to bear upon the profession to indicate with unambigu- 
ous clarity the existence of a federal question in the record. The 
amended rule perhaps unduly surrenders the precise direction of 
the original form of the rule requiring the jurisdictional state- 
ment to set forth each item relevant to jurisdiction “ with definite 
references to the pertinent pages of the record”.*° The new 
phrasing of the rule doubtless implies this essential but experience 
would indicate that one cannot be too exacting for quick and con- 
clusive references to facilitate the Court’s work in finding juris- 
diction. Moreover, the bar still seems to be inadequately alive 
to the fact that lack of a substantial federal question negatives 
jurisdiction. Out of 38 instances of dismissals for want of juris- 
diction on the basis of the jurisdictional statement demanded by 
Rule 12, 15 cases were for “‘ want of a substantial federal ques- 
tion”. Would it not focus the attention of the bar on this aspect 
of jurisdiction, if Rule 12 explicitly called for proof of the exist- 
ence in the record of a substantial federal question? ** Time only 
will tell whether the present scope of Rule 12 adequately achieves 
the important aims which it serves in the conduct of the Court’s 
business. 

Only by rigorously protecting itself against cases that have no 
claim upon the Court will there be time for adequate considera- 
tion of cases demanding the Court’s judgment. And essential to 





25 The requirements under the original rule were as follows: “The statement 
shall (a) distinctly refer to the statutory provision believed to sustain the jurisdic- 
tion, (b) show, with definite references to the pertinent pages of the record, 
the date of the judgment or decree sought to be reviewed and the date on which 
the application for the appeal was presented, (c) show, with like references to the 
record, that the nature of the case and of the rulings below were such as to bring 
the case within the jurisdictional provision relied on, and (d) cite the cases believed 
to sustain the jurisdiction.” 275 U. S. 603 (1928). The requirements under the 
amended rule are: “ The statement shall refer distinctly (a) to the statutory pro- 
vision believed to sustain the jurisdiction, (b) to the statute of the state, or statute 
or treaty of the United States, the validity of which is involved (giving the volume 
and page where the statute or treaty may be found in the official edition), setting 
it out verbatim or appropriately summarizing its pertinent provisions; and (c) to 
the date of judgment or decree sought to be reviewed and the date upon which the 
application for appeal is presented. The statement shall show that the nature of 
the case and of the rulings of the court was such as to bring the case within the 
jurisdictional provision relied upon, and shall cite the cases believed to sustain the 
jurisdiction.” 285 U.S. iv (1932). 

26 This suggestion has been ventured heretofore. See Frankfurter and Landis, 
supra note 18, at 43-44; supra note 14, at 12. 





THE SUPREME COURT AT OCTOBER TERM, 1931 23 


adequate consideration is oral argument. Despite all the pressure 
of the docket and the consequent efforts of the Court to stiffen the 
administration of its business, it has happily never sacrificed the 
need for oral argument to illusory efficiency. The atmosphere 
of the Court is uncongenial to oratory and the restrictions im- 
posed on counsel tend to deflate rhetoric. But true argument 
— the exploration of issues, particularly through sharp question- 
ing from the bench — continues to be one of the liveliest traditions 
of the Court. Thus only six cases were submitted without argu- 
ment at the last term, and of this small number the Court insisted 
that one be argued.”’ 

One of the striking characteristics of the Supreme Court is the 
paucity of cases in which rehearings are granted.** Last term 85 
petitions in 105 cases were filed, and not a single one was granted.” 
Of course, to deny a rehearing may conceivably be only an obsti- 
nate adherence to error. But surely, barring very exceptional 
circumstances, a rehearing implies a serious lack in the adjudicat- 
ing process, a failure in mastering either the record or the pertinent 
legal considerations that govern the issues. Against the risk of 
these failures, adequate oral argument is an indispensable pro- 
tection. It may confidently be asserted that the conspicuous 
absence of rehearings in the Supreme Court is due to a thorough 
canvass of the case upon its original presentation. This does not 
imply that the Court allows argument for its own sake. An acute 
question from the bench may strike at the jugular and dispense 
with redundant talk. Thus, at the last term the Court stopped 
further argument in 24 cases.*° This only serves to underline 





27 Shriver v. Woodbine Sav. Bank (1931) Sup. Cr. J. 150. Eight other cases 
(Docket Nos. 59, 163, 248, 287, 374, 574, 600, 677) were also submitted in part. 

28 Petitions for rehearing and their denials are entered upon the Clerk’s docket, 
but no record of them is to be found either in the Supreme Court Journal or in 
the U. S. Reports. 

29 Seventeen of these petitions in 34 cases concerned cases disposed of during 
the 1930 term; the remainder were filed in cases disposed of during the 1931 term. 
Opinions were amended by the court in three cases, in two of which petitions for 
rehearing had been filed. It is of interest to note that the petitions for rehearing 
are mainly filed in cases disposed of by the Court without opinion. Of the 67 
petitions for rehearing that were filed in cases disposed of during the 1931 term, 
31 concerned cases in which petitions for certiorari were denied, 18 cases that were 
disposed of per curiam, and 18 cases in which opinions had been written. 

8° Docket Nos. 5, 25, 40, 63, 77, 112, 159, 170, 245, 324, 325, 338, 504, 521, 525, 
526, 530, 550, 553, 557, 542, 566, 567, 657. 
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TABLE V 


PETITIONS FOR CERTIORARI * 


1927 1928 1929 
Granted 102 99 133 
Denied 468 539 552 
Denied for Failure to File 
in Time 
Dismissed on Motion 
Dismissed per Stipulation 


Dismissed Pursuant to 
Rules of Court 


Denied for Lack of Juris- 
diction 


Revocation of Prior Grant 
of Writ 


Stricken from Files 
Total 


TABLE VI 


APPELLATE BusINESS FINALLY DisPposED OF 


1927 1928 1929 1930 


Adjudications 327 238 219 307 


Cases Disposed of without 
Consideration 32 20 13 19 


Petitions for Certiorari De- 
nied and Dismissed 485 559 567 


Total 844 808 791 893 883 





* Exclusive of appeals treated as petitions for certiorari under the provisions 
of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opinion 
of the Court, of petitions for certiorari, when denied, filed in cases in which review 
by appeal was also sought, and of petitions for certiorari granted to enable reversal 
of a case without consideration. The disposition of these petitions has been 
excluded from this table in order to prevent duplication in the statistics. 

+ Nos. 46 and 91, dismissed in vacation pursuant to Rule 35, are not recorded 
in the Journal. 
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the characteristic of the Supreme Court as an arguing court — 
argument serving as an instrument for adjudication.” 


2 


The disposition of petitions for certiorari competes with adjudi- 
cations in the demands that it makes upon the Court. This phase 
of the Court’s business has problems incident to volume. Cer- 
tioraris continue steadily to mount. As against 726 of such peti- 
tions filed in the 1930 term, last term gives a new high of 738.* 
In essence, this means that in a large number of cases a rela- 
tively quick judgment of significance upon the issues raised by 
such petitions must be made by the Justices. 

The petitions for certiorari that were granted last term number 
137 as against 159 for the 1930 term — more petitions and fewer 
granted.** The central problem in dealing with certioraris is to 
reduce to the utmost minimum the inevitable play of chance, 
whereby cases are taken that ought to be rejected and cases re- 
jected that ought to be taken. In examining the exercise of this 
function of the Court, study of the rejected cases becomes impos- 
sible without long scrutiny of the records themselves. Here and 
there one finds, however, that the Court is ready to revise an 
earlier judgment in denying a petition,** and occasionally an oral 
argument discloses want of merit in a petition leading the Court 
to dismiss the writ as improvidently granted.*° On the mere face 





31 In this connection it is of interest to note that in six cases the Court allowed 
extra time for argument and seven cases were restored to the docket for reargument. 

82 See Table V, supra, p. 238. 

33 [bid. 

34 For cases where the Court revoked an earlier order denying a petition for 
certiorari and upon reconsideration granted the petition, see Sanitary Refrigerator 
Co. v. Winters, 278 U.S. 587 (1928) ; Karnuth v. United States ex rel. Albro, 278 
U. S. 594 (1928) ; International Shoe Co. v. Federal Trade Comm., 279 U. S. 832 
(1929); Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 280 U. S. 550 (1930) ; Group 
No. 1, Oil Corp. v. Bass, 282 U. S. 830 (1930). In some cases the Court expressly 
announces that a conflict in decisions has appeared since its earlier order of denial. 
Roberts Sash & Door Co. v. United States, 282 U. S. 829 (1930) ; Duquesne Steel 
Foundry Co. v. Burnet, 282 U. S. 830 (1930). 

35 For cases of this character, see Seaboard Air Line Ry. v. Johnson, 278 U. S. 
576 (1928) ; New York, C. & St. L. R. R. v. Granfell, 278 U. S. 576 (1928) ; Empire 
Gas & Fuel Co. v. Saunders, 278 U. S. 581 (1929) ; Virginia Ry. v. Kirk, 278 U. S. 
582 (1929); Sutter v. Midland Valley R. R., 280 U. S. 521 (1929); Gulf, M. & N. 
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of the opinions, one is at times baffled to know what considera- 
tions moved the Court in selecting a particular case for review. 
These cases are relatively rare.** But one class of cases appears 
to fall outside the usual canons governing the Supreme Court’s 
attitude towards petitions for certioraris.** 

As a consequence of the Supreme Court’s decision in The First 
Employers’ Liability Cases,** Congress, in 1908, was compelled 
to frame relief limited to injuries suffered by employees at the 
time actually engaged in interstate commerce. Courts were thus 
compelled in every instance to make a differentiation between 
activity in interstate and intrastate transportation, an antithesis 
clear enough as a matter of intellectual abstraction but foreign to 
the practical operation of railroads. Judges had solemnly to de- 
cide in every case whether the particular employee at the par- 
ticular moment was acting in his intrastate or interstate capacity. 





R. R. v. Williams, 280 U. S. 526 (1929); Anglo & London-Paris Nat. Bank v. 
Consolidated Nat. Bank, 280 U.S. 526 (1929) ; Wisconsin Elec. Co. v. Dumore Co., 
282 U. S. 813 (1931); Sanchez v. Borras, 283 U. S. 798 (1931); Adam v. New 
York Trust Co., 282 U. S. 814 (1931); Elgin, Joliet & Eastern Ry. v. Churchill, 
284 U.S. 589 (1931) ; Snowden v. Red River & Bayou Des Glaises Levee & Drainage 
District, 284 U. S. 592 (1932); Franklin-American Trust Co. v. St. Louis Union 
Trust Co., 286 U.S. 533 (1932). 

86 Southern Ry. v. Walters, 284 U.S. 190 (1931), and Reed v. Allen, 286 U. S. 
191 (1932), are, however, such cases. In the former case the only question at issue 
was whether there was sufficient evidence to permit a jury to find that a particular 
train had stopped before moving across a grade crossing. Although both the 
District Court and the Circuit Court of Appeals had thought that the jury was 
entitled to make such a finding, the Supreme Court was of contrary opinion and 
reversed their judgments. The latter case involved purely a common law question 
as to the effect of a judgment as res judicata. Its decision called forth a powerful 
dissent by Mr. Justice Cardozo, in which Justices Brandeis and Stone concurred. 

87 At the last term the Supreme Court introduced a new practice in dealing with 
petitions for certiorari in cases involving the same issue. The earlier practice was 
to grant the petitions in the series of cases and consolidate them for argument. As 
a result, numerous counsel would go over the same ground and thus waste the 
Court’s time. An illustration is Graham & Foster v. Goodcell, 282 U. S. 409 (1931). 
Eight other cases were consolidated for argument with this case. The argument 
began on December 8, 1930, and was not concluded until two days later. See 
(1930) Sup. Cr. J. 131-33. The practice now, where a second case raises the issue 
involved in an earlier case awaiting argument, is to postpone action upon the 
petition for certiorari until the prior case has been adjudicated. The petition is 
then denied or granted and the judgment reversed upon the authority of the earlier 
case. Needless duplication of argument is thus avoided. Cf. Burnet v. Howes 
Bros. Hide Co., 284 U. S. 583 (1931); United States v. Anderson, 284 U. S. 
584 (1931). 88 207 U. S. 463 (1908). 
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The complex character of railroad activity refused to submit 
easily to these schoolmen’s requirements derived from The First 
Employers’ Liability Cases. Judges continued to differ upon the 
character of particular activities of particular employees, and the 
standards hopefully evolved by the Supreme Court proved too 
elusive for application.*® In the concrete, precedents afforded 
little guidance and the inevitable variety of judgment upon the 
variegated combinations of new factors stimulated appeals. 

The volume of litigation flowing from the First and Second 
Employers’ Liability Cases soon overwhelmed the Supreme 
Court.*° It was wasteful of the Court’s time, for their disposition 
by that Court had very limited relation to the administration of 
the Federal Employers’ Liability Act by the lower federal and 
state courts. Such considerations induced the-Act of 1916* 
whereby Congress, at the Court’s own suggestion,*’ entrusted the 
enforcement of the Employers’ Liability Act in the normal course, 
ultimately to the state courts and the circuit courts of appeal, re- 
serving, as a remote control over those courts, discretionary review 
by the Supreme Court.** The obvious need for prompt and final 
disposition of this class of litigation, apart from the conservation 


of the Supreme Court’s time, made against its intervention unless 
a case raised not a specific error but a generalized issue for de- 
termination — that is, involved a matter of law in its true sense. 

It is difficult, however, to infer that this policy, implicit in the 
Act of 1916, has governed the use of certiorari in employers’ 
liability cases. Last term saw petitions for certiorari invoked suc- 





39 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME Court (1927) 
206 et seq. 

40 For a collection of the cases arising in the Supreme Court under the Federal 
Employers’ Liability Act from 1912 to 1919, see FRANKFURTER AND LANDIS, Op. cit. 
supra note 39, at 207, n.101. 

41 Act of Sept. 6, 1916, 39 Strat. 726. 

42 The authorship of this Act is generally attributed to Mr. Justice McReynolds. 
See FRANKFURTER AND LANDIS, op. cit. supra note 39, at 213-14. 

43 That the flood of cases under the Federal Employers’ Liability Act was the 
primary reason for the Act of 1916, see H. R. Rep. No. 794, 64th Cong. 1st sess., 
Ser. No. 6905; SEN. Rep. No. 775, 64th Cong. 1st sess., Ser. No. 6899. “... it was 
preéminently the decision of questions like these from which Congress sought to 
relieve this court by the Act of September 6, 1916. ... Of the cases on the 
docket for the preceding term of this court 37 presented the question whether the 
employee was engaged in interstate or intrastate commerce.” Brandeis, J., dis- 
senting, in Dahnke-Walker Co. v. Bondurant, 257 U.S. 282, 299, n.1 (1921). 
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TABLE VII 


SuBJECT MATTER OF PETITIONS FOR CERTIORARI 
DuRING 1931 TERM 


Denied 
Granted or Dismissed Total 


Admiralty 10 44 


Antitrust Laws ° 3 


Bankruptcy 4 24 
Bill of Rights 
Commerce Clause 


1. Constitutionality of Federal Regula- 
tion 


2. Constitutionality of State Regulation 
3. Construction of Federal Regulation 
a. General 


b. Federal Employers’ Liability 
Act and Related Acts 


Common Law Topics 
Construction of Miscellaneous Statutes 
1. Federal 


2. State 


Crimes and Forfeitures * 





* Exclusive of cases under the Prohibition Acts. 
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TABLE VII (continued) 


Denied 
Granted or Dismissed Total 


Due Process and Equal Protection 
1. Regulation of Economic Enterprise 
2. Relating to Procedure 


3. Relating to Liberties of the Indi- 
vidual Citizen 


Full Faith and Credit 

Immigration and Naturalization 
Impairment of Contract 

Indians 

International Law 

Jurisdiction, Practice and Procedure 


1. Supreme Court 
2. Inferior Courts 


Land Laws 


National Banks 


Patents, Copyright and Trademarks 


Prohibition Acts 
Separation of Powers 
Suits against Government 
Taxation 

1. Federal 


2. State 


3. Territorial 


Total 
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cessfully in 18 out of 63 cases, absorbing 13 per cent of the total 
number of petitions.** Of the 18 cases, 14 reached adjudication 
and in 11 of these the judgments of state courts were reversed. 
The proportion of reversals in all the other types of cases was only 
26 per cent. But these figures only tell the tale in gross. Analysis 
of the individual cases compels the conclusion that the Supreme 
Court cultivates sterile soil in this field of litigation. 

Seven cases turned on the sufficiency of proof of negligence by 
the railroads. Each case presented its individual combination of 
circumstances, with its individual problems of relevance, inference, 
and persuasiveness.*° In all seven cases the state courts sustained 
a finding of negligence while the Supreme Court rejected the find- 
ings of the jury and its support by at least two state courts.*® 
Two cases turned on the subtleties of assumption of risk. In 
Chesapeake & Ohio Ry. v. Kuhn," the Supreme Court held that 
a workman engaged in shortening a rail and striking with a ham- 
mer a cold chisel held by another workman, assumed the risk of a 
steel splinter flying into his eye because he did not wear goggles. 
In Missouri Pac. R. R. v. David,** the Court held that under the 
peculiar circumstances of the deceased’s employment as a railroad 
guard, he assumed the risk of being shot by desperadoes. 

Whether a particular set of circumstances was to be pigeon- 
holed within the intrastate or interstate concept of transportation 















44 See Table VII, supra, p. 242. 
45 Atchison, T. & S. F. Ry. v. Saxon, 284 U. S. 458 (1932); Southern Ry. v. 
Moore, 284 U. S. 581 (1931); Atlantic Coast Line R. R. v. Temple, 285 U. S. 143 
(1932); Baltimore & Ohio R. R. v. Berry, 286 U. S. 272 (1932) ; Southern Ry. v. 
Youngblood, 286 U. S. 313 (1932) ; Southern Ry. v. Dantzler, 286 U. S. 318 (1932); 
St. Louis Southwestern Ry. v. Simpson, 286 U. S. 346 (1932). In Elgin, J. & E. 
Ry. v. Churchill, 284 U. S. 589 (1931) (two cases), the writs of certiorari were 
dismissed as improvidently granted. 

46 In Atchison, T. & S. F. Ry. v. Saxon, 284 U.S. 458 (1932), the judgment for 
the plaintiff had been reversed by the Texas Court of Civil Appeals but it had been 
reinstated by the Texas Supreme Court. In all the other cases the state courts had 
been unanimous. The state courts reversed in these seven cases were Arkansas, 
Missouri, South Carolina (four times), and Texas. 

47 284 U.S. 44 (1931). An additional ground for reviewing this case arose from 
the fact that the Ohio Court of Appeals acted upon the theory that it should follow 
the views of the Supreme Court of Ohio rather than those of the Supreme Court 
of the United States in respect to questions arising under the Federal Employers’ 
Liability Act. 

48 284 U. S. 460 (1932). 
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was the issue in three cases. Ever since the passage of the Federal 
Employers’ Liability Act, the chase of this elusive issue has been 
a game of blind man’s buff for bench and bar, as though life and 
limb and the rational conduct of railroad enterprise were not at 
stake; or, to put it in Judge Learned Hand’s language of ratiocina- 
tion, “‘ the cases are full of casuistry ”.*° Last term certainly did 
not narrow the area of casuistry, nor mitigate the tasks for the 
lower courts and juries in the daily administration of the Act. 
(1) In Chicago & Northwestern Ry. v. Bolle,” the Court 
held that an employee whose duty it was to fire a stationary 
engine — which engine supplied heat to a depot, to suburban 
coaches that had been taken off and after heating were to be 
carried back by interstate suburban trains, to way and bunk 
cars converted into stationary structures for occupation by 
employees engaged in track maintenance, and sometimes sup- 
plied heat to prevent the freezing of a turntable used by engines 
in both types of commerce —if injured while accompanying 
a substitute locomotive to obtain coal for his purpose, which 
locomotive was attached to and moved with other locomotives 
then being prepared for use in interstate commerce, was not 
employed in interstate transportation within the meaning of 
the Act. In reaching this conclusion the Court took occasion 
to repeat that the test for the application of the Act was 
whether the employee “ ‘at the time of the injury [was] en- 
gaged in interstate transportation or in work so closely related 
to it as to be practically a part of it’”.” In this formula the 
idea of ‘‘ transportation” as distinct from “ commerce ” was 
isolated as a factor of special significance. Confusion by the 
Court itself in prior applications of this formula, were now 
sought to be clarified by the statement that “... the ap- 
plicable test thus firmly established is not to be shaken by the 
one or two decisions of this court where, inadvertently, the 
word ‘commerce’ has been employed instead of the word 


‘transportation ’.” °* 





49 Central R. R. of N. J. v. Monahan, 11 F.(2d) 212, 213 (C. C. A. 2d, 1926). 

50 284 U.S. 74 (1931). 

51 Jd. at 78, quoting the test announced in Shanks v. Delaware, Lackawanna & 
Western R. R., 239 U.S. 556, 558 (1916). 

52 284 U. S. at 79-80. 
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TABLE VIII 


DISTRIBUTION OF OPINIONS 


Opinions of the Court 





1927 1928 1929 1930 1931 


Taft * 23 18t 5 — — 
Hughes * —_ — 14 27 25 
Holmes ° 17 20 22 5 
Van Devanter 8 4 9 5 I 
McReynolds 22 12 14 13 13 
Brandeis 24 13 16 18 14 
Sutherland 9 15 14 19 21 
Butler 22 19 19 16 
Sanford# 22 12 6 — 
Stone 24 19 17 22 
Roberts# — = —- 24 
Cardozo ° — = — ao 
Total 175 129 134 166 


Concurring Opinions 





Taft * 
Hughes * 
Holmes ° 
Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 
Roberts # 
Cardozo ° 


Total 
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2e | lwovoc000000 
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Dissenting. Opinions 


Taft * fe) ° ° 
Hughes * — — fe) 2 
Holmes ° 2 4 fe) I 


* Mr. Chief Justice Taft did not sit after Dec. 9, 1929, and resigned on Feb. 3, 
1930. On Feb. 24, 1930, Charles Evans Hughes took his seat as Chief Justice. 

+ Excluding one opinion later withdrawn. 

§ Including the opinion of four Justices in a divided Court. 

® Mr. Justice Holmes retired on January 12, 1932. On March 14, 1932, Mr. 
Justice Cardozo succeeded him. 

# Mr. Justice Sanford died on March 8, 1930. And June 2, 1930, he was suc- 
ceeded by Mr. Justice Roberts. 
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TABLE VIII (continued) 


1927 1928 1929 1930 1931 
Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford# 
Stone 
Roberts# 
Cardozo ° — 


Total 31 13 13 
Total Opinions Delivered 


Taft * 23 18 5 
Hughes * aa == 14 
Holmes ° 31 19 24 
Van Devanter 8 4 9 
McReynolds 25 15 14 
Brandeis 34 16 18 
Sutherland 10 16 15 
Butler 25 20 19 
Sanford# 22 12 6 
Stone 30 24 26 
Roberts # — — — 
Cardozo ° — — — 


Total 208 144 150 





Dissenting Votes 


Taft * re) 
Hughes * — 
Holmes ° 20 
Van Devanter fo) 
McReynolds 10 
Brandeis 17 
Sutherland 7 
Butler 

Sanford # 

Stone 

Roberts# 

Cardozo ° 


Total 





P ts eek at Se tae Fae 
Aonew C]ONUO OC O 


& | 
8 





248 HARVARD LAW REVIEW 


(2) In New York, NN. H.& H.R. R. v. Bezue,* the Court, 
reversing the Appellate Division and the Court of Appeals of 
New York, held that an employee injured while participating 
in the repair of a locomotive, which had been engaged in inter- 
state commerce but had not been employed in such commerce 
for the past nine days, because of the locomotive’s dismantled 
character was not engaged in interstate commerce within the 
Act because the character of the repairs had been such as to 
“stamp the engine as no longer an instrumentality of or in- 
timately connected with interstate activity.” ™* 

(3) In Chicago & Eastern Illinois R. R. v. Industrial Com- 
mission,°° the Court held that an employee engaged in oiling 
a motor used for hoisting coal into a chute to be taken there- 
from later by locomotives engaged principally in hauling inter- 
state freight, was not engaged in interstate commerce within 
the meaning of the Act. To reach this result the Court over- 
ruled two earlier decisions. In one of these, the employee was 
operating an engine to pump water into a tank for the use of 
locomotives engaged in interstate commerce,”® and in the other 
the employee was engaged in drying sand for the use of loco- 
motives operating in both kinds of commerce.*’ The Court in 
1920 found the employees in these situations to have been en- 
gaged in work so intimately connected with “ interstate trans- 
portation ” as “ to be practically a part of it.” But in 1932 
these evaluations were deemed inconsistent with a decision of 
1916 °° which adjudged that a railroad employee who was 
taking coal from storage tracks to chutes for the use of loco- 
motives engaged in both intrastate and interstate commerce 
was not within the “ applicable test”. To be sure, the exist- 
ence of the conflict between this 1916 decision and the two later 
ones was at the time of their rendering denied. But the conflict 
having become manifest at this term, the Szary and Collins 
cases were overruled.” 





53 284 U.S. 415 (1932). 

54 Td. at 420. 

55 284 U.S. 296 (1932). 

56 Erie R. R. v. Collins, 253 U. S. 77 (1920). 

57 Erie R. R. v. Szary, 253 U. S. 86 (1920). 

58 Chicago, B. & Q. R. R. v. Harrington, 241 U. S. 177 (1916). 

59 It is of interest to note that the Harrington case was decided by Mr. Justice 
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Only one of the cases which the Court at the last term consented 
to review can be regarded as of general applicability in the ad- 
ministration of the Act.® In ruling that a fraudulent misstate- 
ment of age by an employee does not bar relief under the Act 
where such fraud has no causal connection with the circumstances 
of the employment or of the consequent injury, the Court did lay 
down a doctrine for effective guidance at nisi prius. All the other 
decisions, it is submitted, emphasize the futility of the Court’s 
assumption of the jurisdiction of which it was to be relieved by 
the Act of 1916. 

The deepest significance of these cases is the proof they furnish 
of the futility of the Act itself. When the process of interpreta- 
tion and application after twenty-five years still yields unabated 
litigation and reveals an apparent growing inability upon the 
part of judges primarily entrusted with its administration to know 
its meaning, surely the legislation has proven a failure. Dissatis- 
faction with the Federal Employers’ Liability Act has long been 
voiced, and Chief Justice Taft put the weight of his great au- 
thority behind condemnation of the Act. 


“We, in the Supreme Court, and all judges who have to do with the 
active conduct of litigation, realize the amount of time that is taken up 
in litigation of this kind, and also realize how much has been saved to 
the courts of the country by these Workmen’s Compensation Acts. 

“‘ But we have no such system in the Federal courts, and we need it! 
and I hope that in the study of negligence, which I understand is going 
on, you may stop for a moment and look over to a kindred subject. If 
you will look back, as we can, to the years since those acts were initiated, 





Hughes, while Mr. Justice Van Devanter dissented in the Collins and Szary cases. 
The relationship of Chicago & Eastern Illinois R. R. v. Industrial Commission to 
the cases of Pedersen v. Delaware, L. & W. R. R., 229 U.S. 146 (1913), and Phila- 
delphia, B. & W. R. R. v. Smith, 250 U. S. 101 (1919), will doubtless require further 
elaboration. Speaking of these cases, Judge Learned Hand remarked: “ The only 
distinction between the case at bar and Pedersen’s Case is that Pedersen was fetching 
a rivet to a bridge on which he was himself working. Any importance that circum- 
stance may be thought to have is met by Smith’s Case, in which it was absent. Smith 
was the cook of a repair gang, and never did work upon the tracks or bridges of 
any kind whatever. His sole relation to interstate commerce was that he cooked 
the meals for the gang and lived in the work car with them. It appears to us to 
be a matter of indifference whether the workman serves his fellows’ stomachs with 
food or their hands with materials.” Central R. R. of N. J. v. Monahan, 11 F.(2d) 
212, 213 (C.C. A. 2d, 1926). 
60 Minneapolis, St. Paul, etc. R. R. v. Borum, 286 U. S. 447 (1932). 
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TABLE IX 


SuByEcT MATTER OF OPINIONS 


1927 1928 1929 
Admiralty 12 7 6 


Antitrust Laws I 3 2 
Bankruptcy 7 5 I 


Bill of Rights (other than 
Due Process) 


Commerce Clause 


1. Constitutionality of Fed- 
eral Regulation 


2. Constitutionality of State 
Regulation 


3. Construction of Federal 
Regulation 
a. General 
b. Federal Employers’ 
Liability Acts 


Common Law Topics 


Construction of Miscellane- 
ous Statutes 


1. Federal 
2. State 


3. Territorial 
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TABLE IX (continued) 


1927 1928 1929 1930 
Due Process and Equal Pro- 
tection 


1. Regulation of Economic 
Enterprise 13 


2. Relating to Procedure 4 


3. Relating to Liberties of 
the Individual Citizen 


Impairment of Contract 
Indians 
International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 


2. Inferior Courts 


Land Laws 


Patents, Copyright and 
Trademarks 


Prohibition Acts 
Separation of Powers 
Suits Against Government 
Suits by States 

Taxation 


1. Federal 
2. State 


3. Territorial 


Total 


251 


1931 
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and think how much time might have been saved and how much real 
good could have been done by introducing what is practically a system 
of general insurance to save life and limb and widows by means of 
assistance after the death of the bread-winner, I think you will feel 
stirred to a movement of that sort.” * 


The Court has within its own control relief from the sub- 
tleties and the gossamer distinctions in which it is now entangled. 
The 1929 term gave promise that the Court would shut off ac- 
cess to these cases, for during that term, after the present Chief 
Justice took his seat, no petitions for certiorari were granted 
to review issues of this character.** But what seemed to be the 
establishment of a policy was short-lived. Last term, as we have 
seen, instead of arresting review in this class of litigation, marks a 
heavy gain even upon terms preceding Chief Justice Hughes’ ad- 
ministration. Perhaps an explanation is to be found in the fact 
that a minority of the Court controls the stream of certiorari busi- 
ness. We have the authority of Mr. Justice Van Devanter for 
the knowledge that certioraris may be granted on the demand of 
even three members of the Court.®* But whatever may be the 
internal economy of the Court’s administration of certioraris, the 
ultimate remedy is the removal of the Federal Employers’ Liabil- 
ity Act from the Statutes at Large. This is not the place to ex- 
plore the alternative modes of dealing with injuries sustained by 
railroad employees. ‘The obvious choices are remission of the 
whole subject matter to the states “ or the formulation of a federal 
workmen’s compensation law for railroad employees.” Both 





61 Address of Chief Justice Taft to the Seventh Annual Meeting of the American 
Law Institute (1929) 13 A. B. A. J. 332, 333. 

62 See Frankfurter and Landis, supra note 14, at 14-15. 

63 See Hearing before a Subcommittee of the Committee on the Judiciary, U. S. 
Senate, 68th Cong. 1st sess., on S. 2060 and S. 2061, February 2, 1924, at 29. 

64 The repeal of the Federal Employers’ Liability Act would seem, under the 
doctrine of New York Cent. R. R. v. Winfield, 244 U. S. 147 (1917), to leave the 
entire subject matter of injuries to railway employees, whether or not they are 
engaged in interstate commerce, to the operation of the state workmen’s compensa- 
tion acts now in force in 47 states. The doctrine developed in Southern Pac. Co. 
v. Jensen, 244 U. S. 205 (1917), and Knickerbocker Ice Co. v. Stewart, 253 U. S. 
149 (1920), which invalidated the application of state workmen’s compensation 
acts to stevedores because of its tendency to mar the uniformity of admiralty law, 
clearly has no application to injuries arising from railroad operation. 

65 A bill (S. 4927) in the nature of a workmen’s compensation act applicable to 
employees of railroads engaged in interstate commerce was introduced by Senator 
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raise ticklish questions of constitutionality and draftsmanship. 
Is it too much to hope, however, that the two great groups im- 
mediately concerned, the railroad executives and the brotherhoods, 
effectively organized and intelligently led as they are, will unite 
upon an agreed solution in the manner in which they dealt in 1926 
with the more contentious issues of industrial controversies? ° 


3 


The Federal Employers’ Liability cases are clearly atypical of 
the Court’s loyal adherence to the jurisdictional philosophy under- 
lying the Judiciary Act of 1925. In striking contrast to the 
Court’s prodigality in taking cases essentially outside the ap- 
propriate demands upon its time, is its stiffness toward attempts 
to have appellate review exercised in disregard of the discretion- 
ary functions of the lower courts, even though the issues ulti- 
mately concern the special functions of the Supreme Court. 

A leading purpose of the Judiciary Act of 1925 was to save the 
Court from direct review of district court decisions.*’ Appeals 


were retained in only five classes of litigation, in each of which 
there was a justifying public policy for eliminating intermediate 
review. Of the district court litigation thus reserved, appeals 





Wagner in the first session of the Seventy-second Congress. The recent decision in 
Crowell v. Benson, 285 U.S. 22 (1932), raises difficulties that will have to be 
avoided in the enactment and successful enforcement of any such legislation. 

66 In his Annual Message of December 8, 1925, President Coolidge commented 
upon the adoption of such a procedure by the brotherhoods and the railroad man- 
agers in the formulation of the Railway Labor Act of 1926 (44 Stat. 577, 45 U.S.C. 
Supp. V § 151 (1931)). ‘I am informed,” he said, “ that the railroad managers and 
their employees have reached a substantial agreement as to what legislation is neces- 
sary to regulate and improve their relationship. Whenever they bring forward such 
proposals, which seem sufficient also to protect the interests of the public, they 
should be enacted into law. It is gratifying to report that both the railroad man- 
agers and railroad employees are providing boards for the mutual adjustment of dif- 
ferences in harmony with the principles of conference, conciliation, and arbitration. 
The solution of their problems ought to be an example to all other industries. . . . 
The manifest inclination of the managers and employees of the railroads to adopt a 
policy of action in harmony with these principles marks a new epoch in our indus- 
trial life.’ 67 Conc. REC. 457, 463. 

87 See FRANKFURTER AND LANDIs, op. cit. supra note 39, at 262 et seq. 

68 Appeals to the Supreme Court from the district courts lie in the following 
cases: (1) suits brought by the United States under the anti-trust laws; (2) ap- 
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from decrees in suits to enjoin the enforcement of state statutes or 
administrative orders constitute the largest item. The issues here 
involve a challenge to the states in the sensitive areas of fiscal 
policy and of control of economic enterprise. Frequently the 
cases arise after a painstaking inquiry before expert state agencies, 
and every case has been before a district court of three judges.” 
Under these circumstances the appropriateness of immediate ap- 
peal to the Supreme Court is obvious. The guiding consideration 
of the federal judicature would allow such review only after a 
district court had fully done with the case; in other words, after 
the entry of a final decree. But the reasons which dictated a 
nisi prius bench of three judges and direct review by the Supreme 
Court equally support departure from the general wisdom against 
piecemeal review by the Supreme Court. Congress therefore 
authorized appeals from interlocutory decrees. Since a very 
unusual power is thus conferred, it should be employed only to 
achieve the ends for which the exception was devised. The vast 
interests involved even in temporary judicial action make it 
most fitting that the Supreme Court should have power to curb 
obvious unwisdom or casualness of judgment or disregard of its 
settled doctrine by a district court. A striking instance is the 
Court’s recent reversal of the improvident assumption of jurisdic- 





peals by the United States in criminal cases; (3) suits to enjoin the enforcement 
of state statutes or state administrative orders; (4) suits to enjoin orders of the 
Interstate Commerce Commission; (5) suits under the Stockyards and Packers Act 
of 1921. 28 U.S. C. § 345 (1926); Jupictat Cope § 238. 

69 Section 238(3) of the Judicial Code authorizes direct appeals only in cases 
arising under § 266 of the Judicial Code. Unless an application for a temporary 
injunction is made, a three judge court is not required. Ex parte Buder, 271 U. S. 
461 (1926). If no interlocutory injunction is sought, an appeal lies only to the 
circuit court of appeals and not to the Supreme Court. Smith v. Wilson, 273 U. S. 
388 (1927). Moreover, a state statute as distinguished from a municipal ordinance 
must be involved. Ex parie Collins, 277 U.S. 565 (1928). Under § 238(4) a direct 
appeal can also be taken to the Supreme Court from a decree granting or denying 
an interlocutory injunction in suits to restrain the enforcement of an order of the 
Interstate Commerce Commission. See 28 U. S. C. § 47 (1926). These cases are 
also originally determined by a district court of three judges. The appellate juris- 
diction of the Supreme Court under § 238(5) and the jurisdiction of the district 
courts over suits to enjoin the enforcement of orders of the Secretary of Agriculture 
under the Stockyards and Packers Act are identical with the jurisdiction exercised 
by these courts over suits to enjoin the enforcement of orders of the Interstate 
Commerce Commission. See 7 U.S. C. § 217 (1926). 
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tion by the District Court for the Southern District of New York, 
speaking through Judge Manton, in the /nterborough case.” 

Fundamentally, however, the balance of convenience which 
must be struck in granting or denying any temporary injunction 
is to be struck at nisi prius and not by the Supreme Court. The 
usual weight to be attached to a preliminary judgment reached be- 
low is reinforced by the fact that in these cases the discretion sought 
to be revised was that of a court of three judges. As the Chief 
Justice has pointed out, if the hearing for an interlocutory decree 
has fully canvassed the issues, the case is ripe for final decree and 
ought to proceed to final decree." Supreme Court review of the 
merits of the interlocutory injunction would entail all the wastes 
of piecemeal reviewing — delay in disposition, needless costs, in- 
convenience of witnesses, fruitless drain of judicial time. On the 
other hand, if the hearing upon the final decree opens up new 
issues or canvasses old ones more thoroughly than the exigencies 
of the interlocutory hearing permitted, then the temporary adjust- 
ment of conflicting interests through the interlocutory injunction 
should be allowed to stand, if it expresses a careful and reasonable 
judgment of the tribunal whose business it is to make such 
judgment.” 

These generalities of judicial administration, long familiar, were 
given vigorous application in a series of decisions at the last term. 
Eleven cases came to the Court as a matter of right in review of 
interlocutory decrees affecting the enforcement of state statutes 
or administrative orders of state commissions.” In all eleven 





70 Gilchrist v. Interborough Rapid Transit Co., 279 U.S. 159 (1929) ; New York 
v. Interborough R. T. Co., 257 N. Y. 20, 177 N. E. 295 (1931). 

71 Address of Chief Justice Hughes Before the American Law Institute (1932) 
18 A. B. A. J. 368. 

72 Tt is not unusual, as the Chief Justice points out, supra note 71, for the 
party against whom the interlocutory order runs to seek from the Supreme Court 
a ruling on the merits without proceeding to final hearing. The Supreme Court’s 
averseness to entering upon such a consideration of the case is illustrated by 
Mitchell v. Penny Stores, 284 U. S. 576 (1931). In this case the district court of 
three judges had enjoined the enforcement of a statute progressively taxing chain 
stores. The injunction issued prior to the decision of the Supreme Court in State 
Board of Tax Comm’rs v. Jackson, 283 U. S. 527 (1931), upholding the validity of 
this type of legislation. The Supreme Court nevertheless affirmed the decree, re- 
fusing to examine the merits of the complainant’s contention but limiting its inquiry 
simply to the question of abuse of discretion. 

78 Mitchell v. Penny Stores, 284 U. S. 576 (1931); Broad-Grace Arcade Corp. 
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cases the Court affirmed the interlocutory decrees. All eleven 
dispositions were appropriately made through the vehicle of a 
per curiam. Since the ground of affirmance was respect for the 
discretion exercised below — necessarily dependent upon the spe- 
cific facts of a particular controversy —a formal finding of 
absence of abuse of discretion exhausts the Supreme Court’s 
function at the interlocutory stage of litigation. The wasteful- 
ness of these attempts to interrupt the course of litigation in 
mid-stream is evidenced by the fact that argument was frequently 
stopped before appellant’s counsel had concluded.” 

This alert attitude of the Court against piecemeal review of 
federal litigation affecting the enforcement of state policies 
merely affects the internal economy of the federal judicial system. 
It is highly relevant to the effective administration of the Supreme 
Court’s business and has an important reflex upon the work of 
the district courts. But this class of litigation also possesses deep 
political implications. The cases involve matters very close to 
the immediate concern of the community. The federal courts 
often appear as the tribunal which ultimately decides the price 
of necessaries, and public feeling is not softened by translating 
such controversies into the technicalities of valuation and con- 
fiscation.”” And the Supreme Court itself has given proof that 





v. Bright, 284 U. S. 588 (1931); Averill v. Northwestern Nat. Ins. Co., 284 U. S. 
590 (1931); United Drug Co. v. Washburn, 284 U.S. 593 (1932); Binford v. Mc- 
Leaish & Co., 284 U.S. 598 (1932) ; Public Service Comm. v. Great Northern Utili- 
ties Co., 285 U. S. 524 (1932) ; New York Title & Mtg. Co. v. Tarver, 285 U. S. 524 
(1932); South Carolina Power Co. v. South Carolina Tax Comm., 286 U. S. 525 
(1932) (three cases) ; Ogden & Moffett Co. v. Michigan Pub. Util. Comm., 286 U.S. 
525 (1932). 

74 The Court declined to hear further argument in four of these cases. Mitchell 
v. Penny Stores, 284 U.S. 576 (1931); United Drug Co. v. Washburn, 284 U. S. 
593 (1932); South Carolina Power Co. v. South Carolina Tax Comm., 286 U. S. 
525 (1932); Ogden & Moffett Co. v. Michigan Pub. Util. Comm., 286 U. S. 525 
(1932). In order to focus the attention of counsel on the fact that appeals from 
interlocutory decrees involve abuse of discretion as distinguished from the merits 
of the case, in its recent amendment of Rule 12, the Court added to that rule the 
following provision: “If the appeal is from an interlocutory decree of a specially 
constituted District Court of the United States (Judicial Code, § 266; U. S. C., 
Tit. 28, § 380), the statement must also include a showing of the matters in which 
it is claimed that the court has abused its discretion in granting or denying the 
interlocutory injunction. (Alabama v. United States, 279 U.S. 229.)” 285 U.S. 
iv—v (1932). 

75 See Hearings before a Subcommittee of the Committee on the Judiciary, 
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the district courts have at times been improvident in their as- 
sumption of jurisdiction in these cases,”° and too casual in their 
disposition.** 

The depression has taught us, if teaching were needed, that 
taxation is a most pervasive instrument of social policy. Un- 
warranted interferences by the federal courts with the enforce- 
ment of state fiscal legislation are, perhaps, the most unpleasant 
source of irritation arising from suits to enjoin state action. Be- 
cause the implications of these suits are very different from the 
incidences of ordinary equity litigation, there arose a need for a 
more sober procedure to deal with them. Congress was thus led 
to impose the requirement for an instance court of three judges. 
But even this safeguard will not vindicate the respect for state 
action, which prompted its enactment, if the district courts are 
lax rather than strict in insisting upon the basic requirement of 
all equitable jurisdiction, namely, inadequacy of the legal remedy. 
To be sure, some states have been disregardful of their own re- 
sponsibility in not providing an adequate legal remedy for the 
protection of exactions claimed to be illegal or unconstitutional.” 
But district courts have also been lax in exploring the existence of 


an adequate legal remedy. Too often, a prima facie case of un- 





U. S. Senate, 72d Cong. 1st Sess., on S. 937, S. 939, and S. 3243 (1932). See also 
Pogue, State Determination of State Law and the Judicial Code (1928) 41 Harv. 
L. Rev. 623; Lockwood, Maw, and Rosenberry, The Use of the Federal Injunction 
in Constitutional Litigation (1930) 43 Harv. L. Rev. 426. “Prior to 1890, the 
inferior federal courts had issued a few injunctions restraining state and county 
officials from enforcing state legislative acts alleged to be unconstitutional. It was 
not until after 1890, however, that these courts began the practice of enjoining 
state county attorneys and state attorneys general, from initiating criminal prosecu- 
tions under alleged invalid state liquor and railroad rate laws. In 1894, the Su- 
preme Court upheld an injunction restraining the attorney general of Texas from 
instituting suits to recover penalties for illegal rates; and in 1898, it upheld a final 
decree enjoining an attorney general from bringing indictments to enforce a rate 
law. All these decisions aroused intense hostility among the states, and their 
governors and attorneys general, and produced exactly the frictions between the 
nation and the states which it had been the express object of the Act of 1793 to 
prevent.” Warren, Federal and State Court Interference (1930) 43 Harv. L. Rev. 
345, 373-74. The American Bar Association has put itself upon record against the 
passage of S. 3243 as well as S. 937 and S. 939. See (1932) 18 A. B.A. J. 756. 

76 Cf, Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159 (1929). 

77 Cf. Railroad Comm. v. Maxcy, 281 U. S. 82 (1930) ; Corporation Comm. v. 
Lowe, 281 U.S. 431 (1930). 

78 See Warren, supra note 75, at 378. 
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constitutionality has been deemed sufficient basis for equitable 
intervention. This tendency will be checked, one hopes, by two 
decisions of the Supreme Court last term. Two district courts 
enjoined the enforcement of state tax statutes as unconstitutional 
although the state laws gave the protesting taxpayers adequate 
relief at law. The Supreme Court declined consideration of the 
merits of the constitutional issues, insisted upon rigid adherence 
to basic jurisdictional requirements, and ordered the district 
courts to dismiss the suits.” 

One of these cases, Stratton v. St. Louis S. W. Ry., deserves 
more detailed consideration. Its circumstances shed light upon 
the practical consequences of disregard by judges and counsel of 
what are sometimes invidiously called the technicalities of federal 
jurisdiction, which, however, in their essentials are a mode of 
adjusting wisely the interacting areas of state and national au- 
thority. The bill of complaint, filed on July 21, 1927, requested 
an interlocutory injunction against the enforcement of a corpora- 
tion franchise tax. Not only did the single judge fail to call two 
other judges to his aid, but upon the defendant’s motion dismissed 
the bill for want of equity. Without questioning their jurisdiction 
or the jurisdiction of the district court, the Seventh Circuit Court 
of Appeals reversed this decision on the ground that the statute 
was unconstitutional.*®° An appeal was then taken to the Supreme 
Court, where the case was twice argued and on November 24, 1930, 
reversed because the single judge had no jurisdiction, since, under 
§ 266 of the Judicial Code, he should have called to his aid two 
other judges.** Accordingly, on February 3, 1931, the district 
judge vacated his earlier decree, and summoned two other judges 
for the hearing of the case. After nearly three years the com- 





79 Matthews v. Rodgers, 284 U.S. 521 (1932); Stratton v. St. Louis S. W. Ry, 
284 U. S. 530 (1932). 

80 St. Louis S. W. Ry. v. Emmerson, 30 F.(2d) 322 (C. C. A. 7th, 1929). The 
court did, however, consider the question as to whether jurisdiction existed despite 
the fact that the tax sought to be assessed was only $1,000. It held that because 
penalties and revocation of the appellant’s right to continue to transact business in 
the state were threatened, the appellant was entitled to allege that the amount in- 
volved was $5,000 and therefore that the court had jurisdiction. In ordering re- 
argument of the case, the Supreme Court limited it to the question of the jurisdic- 
tion of the district court as a court of equity. It also requested argument upon the 
question as to whether the necessary jurisdictional amount was involved, but no 
decision was rendered upon this issue. 

81 Stratton v. St. Louis S. W. Ry., 282 U. S. 10 (1930). 
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plainants were where they started. But the comedy of errors had 
only begun. The three-judge court heard and granted an injunc- 
tion without opinion, filing only a per curiam memorandum de- 
claring the statute unconstitutional. The case then went directly 
to the Supreme Court. There, neither appellant nor appellee in 
their original briefs even questioned the lower court’s jurisdiction, 
as a court of equity, to entertain a prayer for relief. Counsel were 
thus unprepared upon the argument to deal with the suggestion 
that the remedy at law was adequate, and that the lower court 
had, therefore, no occasion to entertain a prayer for equitable 
relief.** The case was thereupon restored to the docket for re- 
argument limited to the question of the jurisdiction of the District 
Court.** The reargument failing to reveal the necessary inade- 
quacy of the legal remedy, the case had to be reversed with 
directions to the lower court to dismiss the suit. Thus, after five 
years of litigation, court and counsel were finally made aware that 
the condition precedent to any equitable interference, peculiarly 
applicable in suits of this character, is the inability of the com- 
plainant adequately to protect his rights at law.** 

Not to decide, especially constitutional questions, until issues 


are ripe for the judicial process as tested by the traditional canons 





82 In the Stratton case and in Matthews v. Rodgers the Court called counsel’s 
attention to the decision of Henrietta Mills v. Rutherford County, 281 U. S. 121 
(1930). In that case a similar legal remedy against the collecting official to re- 
cover back the amount of any tax illegally collected existed. The Court affirmed 
the action of the district court in dismissing the bill to enjoin the collection of the 
state tax, but the question of the adequacy of the legal remedy was not passed 
upon. The appellant insisted that the federal court should take jurisdiction of the 
case because a similar suit by force of state statutory law could be maintained in 
equity in the state court. The Supreme Court, however, declined to hold that a 
state statute “of a mere remedial character” could enlarge the right to proceed 
in a federal equity court. 

83 (1931) Sup. Cr. J. 144. 

84 Tn contrast to these decisions restricting the right of federal courts to enjoin 
the enforcement of a state fiscal policy, the Court at the last term and on the same 
day, over the dissent of two Justices, enlarged the power of the federal court to 
enjoin the collection of a federal tax. Despite the fact that R. S. § 3224 provides 
that “no suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court,” the Court held that this prohibition did not 
extend to prevent a court from enjoining the collection of a tax where the com- 
missioners’ action in assessing it was “ capricious and arbitrary ” rather than based 
merely upon the erroneous construction of a statute. Mr. Justice Stone in a 
telling dissent, with which Mr. Justice Brandeis concurred, urged that the statute 
Meant what it said. Miller v. Standard Nut Margarine Co., 284 U. S. 498 (1932). 

At the last term the Court further defined its appellate jurisdiction. In Brad- 
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for adjudications, is as important a function of the Supreme Court 
as to decide when an issue is inescapable, no matter how difficult 
or troubling. In alertly rejecting premature or unwarranted at- 
tempts to elicit its judgment, the Supreme Court saves itself for 
those cases which demand its thought and time. In confining the 
lower courts to their proper sphere, the Court curbs to that extent 
the embarrassing growth of business in those courts. Most impor- 
tant, however, this check upon undue assumption of constitutional 
controversies affecting the power of the states avoids costly resent- 
ment by the states. In correcting jurisdictional laxities on the part 
of the lower federal courts, the Supreme Court again reminds that 
technical questions of jurisdiction, in the language of Benjamin 
R. Curtis, are “ questions of power as between the United States 
and the several States.” *° 


Felix Frankfurter. 
Harvarp Law ScuHoot. James M. Landis. 





ford Elec. Light Co. v. Clapper, 284 U. S. 221 (1931), the Court refused to construe 
§ 240(b) of the Judicial Code, as amended by the Act of 1925, which provides that 
when a party elects to take his case from a circuit court of appeals to the Supreme 
Court by appeal “a review on certiorari shall not be allowed at the instance of 
such party”, as preventing the court from granting a petition of certiorari where 
the petitioner has also, but unsuccessfully, sought to review the decision of the 
circuit court of appeals by appeal. It is still uncertain whether, in such a case 
where a decision of the circuit court of appeals is sought to be reviewed by appeal 
rather than by certiorari and no appeal properly lies, the appeal papers can, as is 
true on review of state court decisions, be treated as a petition for certiorari. 
This lacuna in § 240(b) has already been commented upon. See Hughes, Book 
Review (1928) 17 Geo. L. J. 79, 82. The present practice of the Court in such 
cases is simply to dismiss the appeal without any effort to regard the appeal 
papers as a petition for certiorari. Public Service Comm. v. Batesville Tel. Co., 
284 U. S. 6 (1931); Baxter v. Continental Casualty Co., 284 U.S. 578 (1931). 
Counsel in doubt as to whether an appeal properly lies can, however, as a 
result of the Bradford case seek review both by appeal and by petition for 
certiorari. Cf. Keogh v. Neely, 284 U. S. 583 (1931). In Claiborne-Annapolis 
Ferry Co. v. United States, 285 U. S. 382 (1932), the Court held that the 
Supreme Court of the District of Columbia was a district court within the pro- 
visions of the federal statutes conferring power upon the district courts of the 
United States to set aside, enjoin, or enforce orders of the Interstate Commerce 
Commission with the result that such court had to consist of three judges and 
appeals from its decrees lay to the Supreme Court of the United States and not to 
the Court of Appeals of the District of Columbia. The same provisions extend to 
injunction suits brought by the United States under the anti-trust laws. United 
States v. Swift & Co., 286 U. S. 106 (1932); Atlantic Cleaners & Dyers v. United 
States, 286 U. S. 427 (1932). 

85 See Curtis, PROCEEDINGS ON THE DeaTH oF CHIEF Justice Taney (1864) 
9; 2 Cliff. 611, 614, 30 Fed. Cas. 1341, 1342, 
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NOTES ON THE STATUTE OF WESTMINSTER, 1931 


| 3 aialeenasimacoeeein of the past two decades have given the self- 
governing British Dominions a new constitutional position to 
which little recognition has heretofore been given in the legislation 
applicable to their relations with the United Kingdom and other 
parts of the British Empire. The réle played by the Dominions 
during the World War led to a recommendation by the Imperial 
War Conference of 1917 that as soon as possible after the con- 
clusion of the war a special Imperial Conference should consider 
the “ constitutional relations of the component parts of the Em- 
pire.” * Yet in 1921, a Conference of Prime Ministers and Repre- 
sentatives of the United Kingdom, the Dominions, and India 
concluded that “no advantage is to be gained by holding a con- 
stitutional conference.” * The Imperial Conference of 1923 was 


in no sense a constitutional conference, though it dealt with 
numerous questions of constitutional significance, particularly the 


negotiation, signature, and ratification of treaties.* The work of 
the Imperial Conference of 1926, however, was chiefly significant 
because of the report made by a committee on inter-Imperial re- 
lations which dealt with constitutional questions.* Although it 
expressed the opinion that “ nothing would be gained by attempt- 
ing to lay down a constitution for the British Empire,” that com- 
mittee drew up a formal statement of the position and mutual 
relation of the “ group of self-governing communities composed 
of Great Britain and the Dominions,” which were described as 
“autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allegiance 
to the Crown, and freely associated as Members of the British 
Commonwealth of Nations.”* The committee also declared that 


ee 





1 Extracts from Minutes of Proceedings, Imperial War Conference, 1917, in 
Canadian Sessional Paper No. 42a (1917) p. 8. 

? British Parliamentary Papers, 1921, Cmd. 1474. 

3 Id., 1923, Cmd. 1987. 

* Id., 1926, Cmd. 2768. 

5 Id., 1926, p. 14. 
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“existing administrative, legislative and judicial forms are ad- 
mittedly not wholly in accord with the position” thus defined. 
In line with this declaration a special conference was held in 1929 
to consider the operation of Dominion legislation and merchant 
shipping legislation,® and its recommendations were approved by 
the Imperial Conference of 1930." The Statute of Westminster, 
1931,° designed “to give effect to certain resolutions passed by 
Imperial Conferences in the years 1926 and 1930,” is the cul- 
mination of these developments for the time being. 

The new Statute has been heralded as the most important en- 
actment of modern times. In presenting the bill to the House of 
Commons at Westminster, on November 20, 1931, the Secretary 
of State for Dominion Affairs described it as “ the most important 
and far-reaching that has been presented to this House for several 
generations.” ° Later, the Under-Secretary of State for Dominion 
Affairs stated that “this Bill, so far as the Dominions are con- 
cerned dots the ‘i’ and crosses the ‘t’ in ‘liberty’.”*° A promi- 
nent American observer has declared that the Statute is “ beyond 
question the most important contribution to the public law of the 
world made since the ratification of the Constitution of the United 


States.” ** This buoyant attitude of some of the commentators is 
not borne out in the debates in the various parliaments, which dis- 
close a surprising lack of enthusiasm for the enactment of the 
Statute even on the part of its supporters; *’ and a study of the 
text of the Statute suggests that some of the acclaim given to it is 





6 The Imperial Conference of 1926 envisaged a “committee” to report on 
Dominion legislation and a “sub-conference” to report on merchant shipping 
legislation. The two were combined in the single Conference on the Operation of 
Dominion Legislation and Merchant Shipping Legislation, which met in London, 
October 8 to December 4, 1929. British Parliamentary Papers, 1930, Cmd. 3479. 

7 Id., 1930, Cmd. 3717. 

8 22 Geo. V,c. 4. Robert P. Mahaffy’s booklet, Tae StaTUTE OF WESTMINSTER, 
1931, appeared after these notes were substantially completed. 

® 259 House or Commons Des. (1931) ¢. 1173. 

10 260 id. (1931) Cc. 365. 

11 President Nicholas Murray Butler, in PROCEEDINGS OF THE ANNUAL MEETING 
OF THE PircrimMs (Jan. 27, 1932) 8. 

12 “Tf we look round the Empire we find that Australia is half-hearted about 
it, Tasmania and Western Australia have protested, New Zealand does not seem to 
want it, Canada is luke-warm, but certain persons in South Africa and in Ireland 
want it for electoral purposes.” Annesley Somerville, in 260 House or ComMoNS 
DEB. (1931) C. 295. 
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not altogether moderate. While its principal function is to abolish 
certain features of British legislation which had already become 
political anachronisms, some of the changes do have far-reaching 
significance, both for the legislation of the various Dominions and 
for the law administered by the courts. It is of interest, therefore, 
both to the politician and to the lawyer. 


GENESIS OF THE STATUTE 


The first official suggestion of the enactment was made by the 
1929 Conference on the operation of Dominion legislation and 
merchant shipping legislation, which recommended that an Act 
should be “‘ passed, with the consent of all the Dominions, by the 
Parliament of the United Kingdom,” ** embodying various clauses 
which the Conference found to be desirable. Some of these 
clauses were referred to as “‘ declaratory enactments ”, others as 
“constitutional conventions ”’,** others as amendments to existing 
law. All of them were framed “ with the object of carrying into 
full effect the equality of status established as the root-principle 
governing the relations of the members of the Commonwealth ”’.*° 
Only slight amendments in these clauses were made when the re- 
port of the 1929 Conference was examined by the Imperial Con- 
ference of 1930.'° The latter conference recommended that the 
new enactment should become operative from December 1, 1931," 





13 REPORT OF THE 1929 CONFERENCE, Pp. 16. 

14 “ The association of constitutional conventions with law has long been fa- 
miliar in the history of the British Commonwealth; it has been characteristic of 
political development both in the domestic government of these communities and 
in their relations with each other; it has permeated both executive and legislative 
power. It has provided a means of harmonising relations where a purely legal 
solution of practical problems was impossible, would have impaired free develop- 
ment, or would have failed to catch the spirit which gives life to institutions. Such 
conventions take their place among the constitutional principles and doctrines which 
are in practice regarded as binding and sacred whatever the powers of Parliaments 
may in theory be.” REPORT OF THE 1929 CONFERENCE, Pp. 20. 

15 Id.at 41. The 1929 Conference also recommended the conclusion of an agree- 
ment concerning merchant shipping, a draft of which was approved by the Im- 
perial Conference of 1930, and which was signed on December 10, 1931. British 
Parliamentary Papers, 1932, Cmd. 3994. 

16 A Summary of Proceedings of the Imperial Conference, 1930, is published in 
British Parliamentary Papers, 1930, Cmd. 3717. See also id., 1930, Cmd. 3718. 

17 The date of the Statute’s coming into force was changed to December 11, 
upon the initiative of the House of Lords. 83 House or Lorps Des. (1931) c. 245. 
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and suggested that resolutions should be passed by both houses of 
the Dominion parliaments and forwarded to the United Kingdom 
by July 1, 1931, and, in any case, not later than August 1, 1931. 
The 1930 Conference also recommended that “ the Statute should 
contain such further provisions as to its application to any particu- 
lar Dominion as are requested by that Dominion.” ** Following 
the close of the Imperial Conference in 1930, the parliaments of 
the various Dominions proceeded to pass the resolutions suggested, 
in most cases in the form of addresses to His Majesty. 


ACTION OF THE VARIOUS PARLIAMENTS 


The action taken by the parliaments of the various Dominions 
led to several additions to the clauses proposed for the Statute by 
the Imperial Conference of 1930. In Canada, a Dominion- 
Provincial Conference was held at Ottawa, April 7-8, 1931, for 
the purpose of reconciling the views of the Dominion and the 
provinces, chiefly as to the safeguarding of the British North 
America Acts, 1867 to 1930. An addition to the proposed text, 
there agreed upon, was embodied in the Address to His Majesty 
adopted by the Dominion House of Commons on June 30, 1931 
and by the Senate on July 6, 1931,’° and it subsequently became 
section 7 of the Statute.*° In the Commonwealth of Australia, 
vigorous opposition was expressed to the proposed measure. Four 
of the states — Queensland, South Australia, Western Australia, 
and Tasmania — made representations to the Government of the 
United Kingdom in opposition to the proposed Statute.** The 
original resolution authorizing an address by the Commonwealth 
Parliament was passed by the House of Representatives on July 
28, 1931. Thereafter, negotiations were conducted between the 
Commonwealth and the state governments concerning the safe- 
guarding of the powers of the United Kingdom Parliament to 
legislate for the states, if requested by the states, on matters not 





18 REPORT OF THE 1930 CONFERENCE, P. 19. 

19 Acts of the Parliament of Canada, 1930-1931, p. v. 

20 The history of Canada’s réle in connection with the Statute is related in 
W. P. M. Kennedy, The Imperial Conferences, 1926-1930 (1932) 48 L. Q. REV. 191. 

21 (1931) 12 JOURNAL OF THE PARLIAMENTS OF THE EMPIRE 1002; cf. K. H. 
Bailey, The Statute of Westminster (1932) 5 AUSTRALIAN L. J. 362, 398. 
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within the competence of the Commonwealth. These negotiations 
led to an addition to the address, asking for the inclusion of what 
became subsection 2 of section 9 of the Statute. In consequence, 
the United Kingdom Government proposed the omission from the 
Statute of a provision which found place in the original address 
by the Commonwealth Parliament and which was designed to 
protect the states of Australia from legislation of the United King- 
dom Parliament at the request or with the consent of the Common- 
wealth Parliament or Government; this omission was acquiesced 
in upon the Commonwealth Government’s giving an assurance to 
the states that no measure would be introduced for the extension 
of the provisions of the Statute to the Commonwealth without 
further discussion with the states. 

In Newfoundland, an address to His Majesty was approved by 
the House of Assembly on May 13, and by the Legislative Council 
on May 15, 1931.” It suggested an addition to the Statute which 
was later adopted by New Zealand and by the Commonwealth of 
Australia, and which became section ro of the Statute. In the 
House of Assembly this action seems to have been interpreted as 
a postponement of Newfoundland’s assumption of Dominion 
status, though the Governor of Newfoundland, in opening the 
session of Parliament on April 23, 1932, had referred to “ the re- 
cent recognition of the status of Newfoundland as one of His 
Majesty’s self-governing Dominions.” ** In the New Zealand 
House of Representatives, the proposed Statute was said by the 
prime minister to constitute an implementation of the situation 
established in 1926; he considered it a logical step, though he was 
“by no means without doubt as to the wisdom and lasting benefit 
of the course.” With the saving clause inserted in section 11, 
“the position in New Zealand would not be affected in any way 
unless and until the New Zealand Parliament decided to apply the 
Statute of Westminster to the Dominion.” The address was ap- 
proved by the House of Representatives on July 23, and by the 
Legislative Council on July 24, 1931.” 

In the Union of South Africa, more enthusiasm seems to have 
been shown for the Statute than elsewhere. The prime minister, 





22 Acts of the General Assembly of Newfoundland, 1931, p. 1. 
23 See (1931) 12 JOURNAL OF THE PARLIAMENTS OF THE EMPIRE 791. 
24 Id. at 1012. 
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General Hertzog, thought it would “remove the great bulk of 
accumulated grievances and misunderstandings of the last hun- 
dred years.” However, there was apprehension that it might in 
some way jeopardize the entrenched provisions of the South Africa 
Act, 1909,” particularly section 152. An amendment to the mo- 
tion before the House of Assembly was adopted, providing that ° 
the address was voted “on the understanding that the proposed 
legislation will in no way derogate from the entrenched provisions 
of the South Africa Act.” ** In the Irish Free State, Mr. Cos- 
grave’s Government did not carry the resolution approving the 
report of the Imperial Conference of 1930 without having to over- 
come a determined opposition. There was objection to the form 
of the proposed Statute as a British statute, but it was defended 
as a declaratory enactment desired in that form by other members 
of the Commonwealth. The debate raised the whole question of 
an Irish Republic, and it foreshadowed the events which have 
transpired since the change in government in 1932. The resolu- 
tion was carried in the Dail Eireann on July 17, 1931 by a division 
of 63 to 46.” 

In the House of Commons at Westminster, the prime minister 
presented the bill as a measure to which the House was already 
committed,”* and there was some disposition to say that it should 
have been considered before it had been sent to the Dominions for 
their approval. Many amendments were offered, some of which 
led to extended discussions. The debate was chiefly interesting 
with reference to the following proposed amendment: 


“ Nothing in this Act shall be deemed to authorize the Legislature of 
the Irish Free State to repeal amend or alter the Irish Free State Agree- 
ment Act, 1922, or the Irish Free State Constitution Act, 1922, or so 
much of the Government of Ireland Act, 1920, as continues to be in force 
in Northern Ireland.” *° 


This amendment was supported as the equivalent, for the Irish 
Free State, of the understanding set out in the address by the 





25 g Epw. VII, c. 9. ! 

26 17 AssEMBLY Des. (1931) cc. 2397, 2736. ' 

27 39 Parv. Des. or Dar EIREAAN (1931) 2290-331. 

28 “ Every party in the House and every section in the House stands committed 
to it.” 259 House or Commons Des. (1931) c. 68. 

29 260 id. (1931) Cc. 303. 
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Union of South Africa. The discussion drew from President Cos- 
grave a letter opposing the inclusion of the amendment.* It was 
rejected only after a division. 


RECITALS IN THE PREAMBLE 


The Statute can be understood only by an analysis of its de- 
tailed provisions. It is not a general declaration as to Dominion 
status in the future, but a carefully worded enactment to accom- 
plish very specific ends. The preamble, however, contains two 
recitals of more general import. 

The preamble recites that 


whereas it is meet and proper to set out by way of preamble to 
this Act that, inasmuch as the Crown is the symbol of the free 
association of the members of the British Commonwealth of 
Nations, and as they are united by a common allegiance to the 
Crown, it would be in accord with the established constitutional 
position of all the members of the Commonwealth in relation to one 
another that any alteration in the law touching the Succession 
to the Throne or the Royal Style and Titles shall hereafter require 
the assent as well of the Parliaments of all the Dominions as of the 
Parliament of the United Kingdom. 


This wording was proposed by the Conference of 1929. The 
statement as to the relations of members of the British Common- 
wealth of Nations repeats a part of the declaration framed by 
Lord Balfour for the report of the Imperial Conference of 1926. 
It suggests at once a question as to the meaning of the term 
“ British Commonwealth of Nations.” When the Statute was 
under consideration in the House of Commons at Westminster, an 
amendment was moved ** that this expression should be changed 
to read “ British Empire or Commonwealth of Nations.” *? To 
this the Solicitor General replied, “‘ The British Commonwealth of 
Nations is not the British Empire. . . . The British Empire is a 
great and magnificent community, but it is not the same thing 





80° Id, ©. ‘412. 

81 Jd., c. 362. 

82 His Majesty bears the title of Emperor only with respect to India, but vari- 
ous statutes have sanctioned the use of the term Empire with respect to his terri- 
tories. See, e.g., 24 Hen. VIII, c. 12 (1533); 1 Epw. VII, c. 15 (1901). 
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as the British Commonwealth of Nations, which is the accurate 
description of the autonomous Dominions which are generally 
included within that term . . . this Bill wishes to emphasize or 
describe accurately what is a part of the British Empire, namely, 
the Commonwealth of the self-governing Dominions.” ** This 
statement would seem to exclude the United Kingdom from mem- 
bership in the Commonwealth. While the term “ British Com- 
monwealth ” is possibly not a term of art, the usage has not 
generally been in that sense.** The Imperial War Conference of 
1917 called for a “ full recognition of the Dominions as autono- 
mous nations of an Imperial Commonwealth, and of India as an 
important portion of the same.” *° In the Articles of Agreement 
for a treaty of December 6, 1921, given the force of law by the 
Irish Free State (Agreement) Act, 1922,°° Ireland was recognized 
to have a “constitutional status in the Community of Nations 
known as the British Empire”. In the London Naval Treaty of 
April 22, 1930,°" the term “‘ Commonwealth ” is clearly used to 
include the United Kingdom; vessels of the British Common- 
wealth of Nations are referred to in Article 14 of the treaty, and 
an annex to Article 13 lists certain vessels as those of the British 
Commonwealth of Nations.** The British Commonwealth Mer- 


83 260 House or Commons Des. (1931) c. 364. 

84 The report of the Inter-Imperial Relations Committee of the Imperial Con- 
ference of 1926 speaks of “ Members of the British Commonwealth of Nations 
other than Great Britain”. Parliamentary Papers, 1926, Cmd. 2768, p. 18. Mr. 
J. S. Latham refers to “the recent development of the British Empire into the 
British Commonwealth of Nations.” LatHam, AUSTRALIA AND THE BritisH Com- 
MONWEALTH (1929) vii. “ The term [Commonwealth of Nations] is used in the 
treaty with the Irish Free State as equivalent to British Empire.” A. B. Kerra, 
Tue SOVEREIGNTY OF THE BritisH Dominions (1928) 5. Mr. P. J. Noel Baker 
would restrict the term “to the truly self-governing units of Empire which are 
represented in the Imperial Conference,” and he states that India “is not yet a 
true Member of the British Commonwealth.” Baker, THE PRESENT JURIDICAL 
STATUS OF THE BriTIsH DOMINIONS IN INTERNATIONAL LAW (1929) 359. See also 
W. Y. Exriott, THe New British Empire (1932) 30, 69; H. J. ScHLosperc, THE 
Kinc’s REPUBLICS (1929) 7. 

85 Canadian Sessional Paper No. 42a (1917). The report of the Imperial Con- 
ference of 1926 recalls that the Imperial War Conference, 1917, gave “ due recog- 
nition to the important position held by India in the British Commonwealth”. See 
British Parliamentary Papers, 1926, Cmd. 2768, p. 15. 

86 12 Geo. V, ¢. 4. 

87 British TREATY Serres, No. 1 (1931). 

88 British Parliamentary Papers, 1932, Cmd. 400s, lists the vessels of the fleet 
of the “ British Commonwealth of Nations.” 
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chant Shipping Agreement of December 10, 1931 provides that 
“Part of the Commonwealth’ means any Part of the British 
Commonwealth of Nations the Government of which is a party to 
this agreement ”, and the United Kingdom is one of the parties.*° 
The term British Commonwealth of Nations now seems to be 
more generally used to apply to the United Kingdom of Great 
Britain and Northern Ireland, the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, the Irish Free State, and Newfoundland. It may 
also be used to include India. The British Empire is a larger 
grouping which includes all of the members of the British Com- 
monwealth of Nations and, in addition, the various territories 
under the British Crown which are not members of the British 
Commonwealth of Nations.*° 

The substantive part of the recital was described by the 1929 
Conference as a “ constitutional convention ”’; ** yet it would seem 
to represent a clear innovation. This is indicated in some measure 
by the word “ hereafter.” The present law touching the succes- 
sion to the Throne is contained in the Act of Settlement of 1700.*? 
It has not been altered in recent years and no question has arisen, 
since the development of the new Dominion status, as to the man- 
ner in which an amendment may be effected. On the other hand, 
the law relating to the Royal Style and Titles has been changed 
several times in recent years; each of the Royal Proclamations of 
April 28, 1876, November 4, 1901, and May 13, 1927, was au- 
thorized by an Act of the Parliament of the United Kingdom.“ 
The Imperial Conference of 1926 recommended that “ subject to 
His Majesty’s approval, the necessary legislative action should be 
taken’ to change His Majesty’s title.** In practice, this meant 
an authorization by the Parliament of the United Kingdom alone, 
and the Royal proclamation of May 13, 1927, recited the author- 
ity given by the Act passed by that Parliament on April 12, 1927, 





39 British Parliamentary Papers, 1932, Cmd. 3994. 

40 W. Y. Elliott uses the term Commonwealth to include all of the British de- 
pendencies as part of the United Kingdom. ELLIoTT, of. cit. supra note 34, at 30. 

41 REPORT OF THE 1929 CONFERENCE, Pp. 21. 

42 32 & 13 Writ. III, c. 2. 

43 See Hudson, The Style and Titles of His Britannic Majesty (1928) 22 Am. J. 
Int. L. 146. 

44 British Parliamentary Papers, 1926, Cmd. 2768, p. 16. 
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though it also referred to the “recommendation from the rep- 
resentatives of Our Governments in Conference assembled.” *° 
While the provisions in the preamble may not have the full force 
of law, it seems clear that the effect of the Statute will be to change 
the practice hitherto existing, and that any change in the Royal 
Style and Titles will henceforth require the assent of the parlia- 
ments of all the Dominions, in addition to the assent of the 
Parliament of the United Kingdom. 
The preamble also recites that 


whereas it is in accord with the established constitutional position 
that no law hereafter made by the Parliament of the United King- 
dom shall extend to any of the said Dominions as part of the law 
of that Dominion otherwise than at the request and with the con- 
sent of that Dominion. 


This text, too, emanates from the 1929 Conference, which de- 
scribed it as a “ constitutional convention ” and as “ embodying 
the constitutional usage.” *® The Imperial Conference of 1926 
had formally “ placed on record” a statement that “ the constitu- 
tional practice is that legislation by the Parliament at Westminster 
applying to a Dominion would only be passed with the consent 
of the Dominion concerned.” ** The new recital, tending to per- 
petuate the existing practice, is strengthened by the requirement 
in section 4 of the Statute, and it therefore loses no force by reason 
of its being stated in the preamble instead of in the body of the 
Statute. In a formal sense, it preserves the supremacy of the 
Parliament at Westminster; for even though the consent of 
the Dominion affected be required, the statement is an affirmation 
of the legislative power of the United Kingdom Parliament with 
reference to the Dominions. With the limitations set in sections 
4 and 9 (3), such power clearly survives for the future. No par- 
liament of a Dominion is vested with similar power, either as to 
another Dominion or as to the United Kingdom. 





45 London Gazette, May 13, 1927, at 3111. 
46 REPORT OF THE 1929 CONFERENCE, pp. 19, 20. 
47 British Parliamentary Papers, 1926, Cmd. 2768, p. 18. 
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ENACTMENTS OF THE STATUTE 


Sectior. 1 of the Statute provides: 


In this Act the expression ‘‘ Dominion ” means any of the following 
Dominions, that is to say, the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, the Union of 
South Africa, the Irish Free State and Newfoundland. 


This explanation of the usage of the term “‘ Dominion ”’ is limited 
to its employment “in this Act”; it sets no standard for future 
legislation of the United Kingdom Parliament, though this had 
been recommended by the 1929 Conference.** There is no novelty 
in the description of the Dominion of Canada, the Commonwealth 
of Australia, the Dominion of New Zealand, and the Union of 
South Africa as Dominions.*° By the Irish Free State (Agree- 
ment) Act, 1922,°° the Irish Free State was given the “same con- 
stitutional status in the Community of Nations known as the 
British Empire ” as the four Dominions possessed, and its descrip- 
tion as a Dominion therefore calls for no comment. Newfound- 
land, on the other hand, has not heretofore been called a 
Dominion; it has long borne the name of the Colony of New- 
foundland, and it has frequently been described as the oldest 
colony of the Crown. The significance of the new title did not 
escape the attention of the Newfoundland parliament when the 
address was under consideration,”’ and it was hailed as giving to 
Newfoundland a new status. The address contained a reference 
to the ‘‘ Dominion of Newfoundland ”’, though the addition which 
became section 10 of the Statute was proposed by the prime 
minister on the ground that “ there was no need or desire to enter 
into Dominion status immediately.” °* The enumeration in sec- 





48 REPORT OF THE 1929 CONFERENCE, p. 26. Newfoundland was omitted in the 
enumerations in the recommendation as to the meaning cf “ Dominion ”’. 

49 The term Dominions was adopted for this purpose after a lengthy discus- 
sion at the Colonial Conference in 1907. Parliamentary Papers 1907, Cd. 3523, 
Pp. 78-go. 

50 12 Geo. V, c. 4. 

51 Newfoundland was represented at the recent Imperial Conferences, but not 
at the 1929 Conference on Dominion and merchant shipping legislation. 

52 (1931) 12 JOURNAL OF THE PARLIAMENTS OF THE EMPIRE 791. It is to be 
noted that by an Act of May 15, 1931, Newfoundland established a Department of 
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tion 1 clearly excludes India from the Statute’s operation, though 
India was represented at the Conference of 1929 and at the 
Imperial Conference of 1930. 

Section 2 of the Statute has been referred to as having repealed 
the Colonial Laws Validity Act, 1865,°° but its effect is more 
limited. The two subsections provide: 


(1) The Colonial Laws Validity Act, 1865, shall not apply to any 
law made after the commencement of this Act by the Parliament 
of a Dominion. 

(2) No law and no provision of any law made after the commence- 
ment of this Act by the Parliament of a Dominion shall be void or 
inoperative on the ground that it is repugnant to the law of Eng- 
land, or to the provisions of any existing or future Act of Parlia- 
ment of the United Kingdom, or to any order, rule or regulation 
made under any such Act, and the powers of the Parliament of a 
Dominion shall include the power to repeal or amend any such 
Act, order, rule or regulation in so far as the same is part of the law 
of the Dominion. 


The object of the Colonial Laws Validity Act, 1865, was to set a 
definite test of repugnancy and to remove doubts as to the cir- 
cumstances under which colonial legislation would be void on that 
account. Hence Dicey called it “the charter of colonial legisla- 
tive independence.” It had the effect of enlarging the then 
existing powers of colonial legislatures, though it set definite 
limitations on those powers. A colonial law was not to be void 
because of repugnancy to the principles of English law,”° but it 
was to be invalid if repugnant to any act of the Parliament of the 
United Kingdom extending to the Colony. The Act of 1865 had 





External Affairs “ to deal with all matters arising between this Dominion and His 
Majesty’s Governments in Great Britain and in other Dominions, and the Govern- 
ments of foreign countries.” Acts of the General Assembly, 1931, p. 399. 

58 28 & 29 Vict. c. 63. A recent case applying the Colonial Laws Validity Act 
is Nadan v. The King, [1926] A. C. 482, 492-93, in which it was held that “ section 
1025 of the Canadian Criminal Code, if and so far as it is intended to prevent the 
Sovereign in Council from giving effective leave to appeal against an order of a 
Canadian Court, is repugnant to the Acts of 1833 and 1844 . . . and is therefore 
void and inoperative by virtue of the Act of 1865.” 

54 Dicey, LAw oF THE CONSTITUTION (8th ed. 1915) ror. 

55 With respect to the South Australian difficulties on this point and on the 
history of the Colonial Laws Validity Act, see 1 KerrH, RESPONSIBLE GOVERNMENT 
IN THE DOMINIONS (1912) 402 et seq. 
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the merit of achieving some degree of uniformity, but the 1929 
Conference was of the opinion that after 1926 “this method of 
securing uniformity, based as it was upon the supremacy of the 
Parliament of the United Kingdom, is no longer constitutionally 
appropriate in the case of the Dominions.” °° Subsection (1), if 
taken alone, would seem to place the six Dominions in much the 
same position for the future as the Channel Islands and the Isle of 
Man, which were not included in the term “ colony ” as used in the 
Colonial Laws Validity Act, 1865. The mere statement that the 
Colonial Laws Validity Act shall not apply to Dominion legisla- 
tion does not in itself affect the principle of the supremacy of the 
United Kingdom Parliament. Subsection (2) was thought to be 
necessary to foreclose any contention that the pro tanto repeal of 
the Colonial Laws Validity Act might have restored the preéxist- 
ing law. The concluding clause of the subsection expressly con- 
fers on a Dominion parliament the power to repeal any Act of the 
United Kingdom Parliament insofar as it is a part of the law of 
the Dominion. The question does not seem to have been an- 
swered in the House of Commons at Westminster, whether this 
would enable the Irish Free State Parliament to thwart the Irish 
Free State (Agreement) Act, 1922,°’ or the Irish Free State Con- 
stitution Act, 1922; °° an answer was avoided by the statement 
that these Acts depended on a “ treaty ”, concerning which reliance 
had to be placed on the good faith of the Irish Free State. 
Section 3 of the Statute declares and enacts that: 


The Parliament of a Dominion has full power to make laws having 
extra-territorial operation. 


In the past, the Dominion parliaments have been limited not only 
by general juristic conceptions as to the territorial operation of 





56 REPORT OF THE 1929 CONFERENCE, p. 18. 

57 12 Gro. V, c. 4. 

58 This question may be involved in connection with the Irish Free State’s pend- 
ing legislation concerning the oath. 

59 British insistence seems now to have swung around to the emphasis formerly 
placed by Irish writers on the “treaty ” nature of the instrument of December 6, 
1921. 83 House or Lorps Des. (1931) c. 184. The British protest against the 
registration of this instrument by the Secretariat of the League of Nations at the 
request of the Irish Free State was not based upon a contention that it was not a 
“treaty or international engagement,” but upon the ground that Article 18 of the 
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legislation and by the rules of construction applying as well to leg- 
islation of the Parliament of the United Kingdom as to their own 
legislation, but also by constitutional restrictions which did not 
apply to the Parliament of the United Kingdom.” The Con- 
ference of 1929 recognized the latter to be of “‘ indefinite range ”’.” 
Uncertainty has existed as to the extent to which Dominion legis- 
lation may operate extraterritorially; it was not always possible 
to say whether courts have applied the more general or a constitu- 
tional limitation in refusing to give extraterritorial operation to 
colonial legislation.** For some years past, there has been in- 





Covenant was not “intended to govern the relations inter se of the various parts 
of the British Commonwealth.” 27 Leacue or Nations TrEATY SERIES (1924) 
449. 

60 The Supreme Court of Canada recently held a seizure under the Canadian 
“ hovering act” to be void, on the ground that the Canadian Parliament had ex- 
ceeded its competence in enacting legislation of extraterritorial application. Dunphy 
v. Croft, [1931] Can. Sup. Ct. 531. This result was reversed by the Judicial Com- 
mittee of the Privy Council. Croft v. Dunphy, 47 T. L. R. 652 (1932). In the 
Canadian Supreme Court, Mr. Justice Duff explained, “ It is an accepted principle 
that prima facie the jurisdiction of subordinate legislatures is territorially limited. 
It may be considered as axiomatic that a grant of legislative authority to a British 
colony for ‘the peace, order and good government’ of the colony, does not, as a 
general rule, empower the colonial legislature to enact laws penalizing acts, other- 
wise lawful, done beyond the territory of the colony, or legalizing such acts when 
otherwise unlawful. Broadly, it may be laid down, as a rule of construction, that 
subordinate legislatures do not possess such extra-territorial jurisdiction unless it 
has been granted in express terms or by necessary implication. The restriction is a 
restriction of power, and enactments framed in disregard of it not only will be 
ignored by foreign countries, but will be treated as pro tanto inoperative by the 
courts of the colony itself; in this regard differing in its effect from the restrictions 
imposed upon a sovereign state by international law and the competing jurisdictions 
of other sovereign states, which, at the command of the supreme legislative authority 
of the state, will be ignored by its courts.” [1931] Can. Sup. Ct. at 533. The 
Canadian statute of 1931 extending the definition of “ territorial waters of Canada” 
to twelve miles for application to vessels not registered in Canada but “ owned by 
any person domiciled in Canada,” came into force on November 1, 1932. 21 & 22 
Geo. V, c. 29, § 5. See (1932) 10 Can. B. REv. 601. 

61 REPORT OF THE 1929 CONFERENCE, p. 16. The limitation applies to “ such 
matters as taxation, shipping, air navigation, marriage, criminal law, deportation 
and the enforcement of laws against smuggling and unlawful immigration.” Lord 
Sankey in 83 House or Lorps Des. (1931) c. 182. 

62 See, e.g., MacLeod v. Attorney-General for New South Wales, [1891] A. C. 
455; Rex v. Lander, [1919] N. Z. L. R. 305; In re Criminal Code Sections Relating 
to Bigamy, [1897] 27 Can. Sup. Ct. 461; cf. Attorney-General for Canada v. 
Cain, [1906] A. C. 542; Trenholm v. McCarthy (Nova Scotia), [1930] 1 D. L. R. 
674. A summary of the law is given in LaTHam, op. cit. supra note 34, at 80. A 
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sistence on clearing up the uncertainty, and a proposal to abolish 
a territorial limitation was contained in addresses by the Canadian 
Parliament in 1920 and 1924.°° When the matter came before 
the Imperial Conference of 1926, it was thought to call for a 
special study under the following terms of reference: “The prac- 
ticability and most convenient method of giving effect to the 
principle that each Dominion Parliament should have power to 
give extra-territorial operation to its legislation in all cases where 
such operation is ancillary to provision for peace, order, and good 
government of the Dominion.” ** The Conference of 1929 con- 
sidered the question at length and concluded that it was desirable 
to remove the constitutional basis for territorial limitations on the 
legislative power of Dominion parliaments without reference to 
any class of persons such as citizens of the Dominion and without 
reference to the laws “ ancillary to provision for peace, order, and 
good government of the Dominion.” © In failing to respect this 
latter restriction, the 1929 Conference clearly exceeded its terms of 
reference. Its conclusion was safeguarded by a recommendation 
that each member of the Commonwealth should give effect to 
“customary extra-territorial immunities ” within its territory as 
regards other members, such as those relating to the immunity 
“with regard to internal discipline enjoyed by the armed forces 
of one Government when present in the territory of another Gov- 
ernment with the consent of the latter.” 

Section 3 of the Statute is a declaration as well as an enactment. 
It is not in terms limited to the future exercise of power by a 
Dominion parliament, and the principle may therefore apply to 
existing Dominion legislation.” Article 9 of the British Common- 





different view is expressed in H. A. Smith, Extra-territorial Legislation (1923) 
1 Can. B. REv. 338. 

83 See KEITH, RESPONSIBLE GOVERNMENT IN THE DoMINIoNs (2d ed. 1928) 
337; cf. Keith, Das Verhdltnis des Statute of Westminster von 1931 zum inter- 
nationalen Privatrecht (1932) 6 ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNA- 
TIONALES PRIVATRECHT 301. 

64 REPORT OF THE 1926 CONFERENCE, p. 18. 

85 Most of the constitutions confer power “ to make laws for the peace, welfare, 
and good government” of the Colony or Dominion. See Const. New Sourr 
Wates, § 1, construed in Powell v. Appollo Candle Co., 10 App. Cas. 282 (1885) ; 
New Zealand Constitution Act, 1852, § 53; British North America Act, § 91; In re 
Criminal Code Sections Relating to Bigamy, [1897] 27 Can. Sup. Ct. 461, 493. 

66 In Croft v. Dunphy, 47 T. L. R. 652 (1932), a suggestion was made to the 
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wealth Merchant Shipping Agreement of December 10, 1931,” 
however, places the following limitation on the extraterritorial 
operation of the laws not only of the Dominions, but also of the 
United Kingdom: 


“ Save as otherwise specially provided in this Agreement, the laws re- 
lating to merchant shipping in force in one Part of the Commonwealth 
shall not be made to apply with extra-territorial effect to ships registered 
in another Part unless the consent of that other Part of the Common- 
wealth has been previously obtained: Provided that nothing in this 
Article shall be deemed to restrict the power of each Part of the Com- 
monwealth to regulate the coasting trade, sea fisheries and fishing 
industry of that Part.” 


A recent dictum of the Judicial Committee of the Privy Council 
is to the effect that possibly Canadian legislation of extraterritorial 
application “ may be challenged as ultra vires on the ground that 
it is contrary to the principles of international law,” since “ it must 
be assumed that the British North America Act, 1867, has not 
conferred power on the Dominion Parliament to legislate contrary 
to those principles.” ** This would apply also to other Dominions, 
and it seems to suggest that territorial limitations exist for Do- 
minion legislation which a British court would not apply to legis- 
lation of the United Kingdom. It has been pointed out that such 
a limitation on extraterritorial legislation “‘ was not taken into con- 
sideration by the framers of the Statute of Westminster, 1931.” ~ 

Section 4 of the Statute conjures up ghosts of the struggle which 
led to the War for the Independence of the American Colonies in 
1776. It provides that 


No Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or be deemed to extend, 
to a Dominion as part of the law of that Dominion, unless it is 
expressly declared in that Act that that Dominion has requested, 
and consented to, the enactment thereof. 





Judicial Committee of the Privy Council “that this section had retrospective ef- 
fect.” Lord MacMillan found it unnecessary to say anything on this point, “ be- 
yond observing that the question of the validity of extraterritorial legislation by the 
Dominion cannot at least arise in the future.” Jd. at 655. 

67 British Parliamentary Papers, 1932, Cmd. 3994. 

68 Croft v. Dunphy, 48 T. L. R. 652 (1932). 

69 (1932) 48 L. Q. REv. 457. 
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The Statute of Westminster, 1931, is in itself an application of 
this section, for it recites in its preamble the request and consent 
of the six Dominions. As this section was drafted by the 1929 
Conference, it did not include the words “as part of the law of 
that Dominion’. They were inserted by the Imperial Conference 
of 1930 because of an apprehension on the part of the delegates of 
the United Kingdom that otherwise the section should “ have the 
effect of preventing an Act of the United Kingdom Parliament 
passed hereafter from having the operation which the legislation 
of one State normally has in relation to the territory of another.” ” 
Their insertion, however, led to an apprehension on the part of 
other delegates that they might “imply the recognition of a right 
of the Parliament of the United Kingdom to legislate in relation 
to a Dominion (otherwise than at the request and with the consent 
of the Dominion) in a manner which, if the legislation had been 
enacted in relation to a foreign state, would be inconsistent with 
the principles of international comity.” Therefore, “it was 
agreed that the clause as amended did not imply, and was not to 
be construed as implying, the recognition of any such right.” ™ 
The recital required by section 4 must of course correspond with 
the fact, that is, the Dominion concerned must have made a request 
and have given its consent; this is more explicit in the statement of 
the established constitutional position in the preamble. Doubt- 
less, in most cases the Government of a Dominion may make the 
request and give the consent, and perhaps also the parliament may 
do so; but in the case of the Commonwealth of Australia, sec- 
tion 9 (3) requires that this must be done by the parliament and 
Government of the Commonwealth. Even if the provision of 
section 4 is not unalterably binding on a future Parliament at 
Westminster, it will afford a rule of construction until it is re- 
pealed. If it may be taken to place a limitation on the United 
Kingdom Parliament, it is nevertheless a clear recognition of the 
formal supremacy of that body.”* The members of the British 





70 The words suggested by the Imperial Conference of 1930 were, “as part 
of the law in force in that Dominion.” Report OF THE 1930 CONFERENCE, p. 18. 

71 Ibid. 

72 “Not only does s. 4 of the Statute preserve, while purporting to regulate, 
the power of the Imperial Parliament to legislate in future for a Dominion; under 
the terms of s. 2, and for the purpose of protecting the federal constitution, the 
overriding force of certain Imperial legislation is still maintained. On the very face 
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Commonwealth of Nations may be “ co-equal ”, but a Dominion 
parliament would hardly think of enacting that its legislation 
should not in future extend to the United Kingdom as a part of 
the law thereof subject to the same condition. History has 
created some inequality. 

Section 5 of the Statute provides: 


Without prejudice to the generality of the foregoing provisions of 
this Act, sections seven hundred and thirty-five and seven hundred 
and thirty-six of the Merchant Shipping Act, 1894, shall be 
construed as though reference therein to the Legislature of a 
British possession did not include reference to the Parliament of a 
Dominion. 


Under section 735 of the Merchant Shipping Act, 1894,"* the 
legislature of a British possession might repeal certain provisions 
of the Act relating to ships registered in that possession, but its 
action had to be confirmed by Her Majesty in Council, and no 
such repeal could take effect until the approval of Her Majesty 
had been proclaimed in the possession. Under section 736 of the 
Act, the legislature of a British possession might regulate its own 
coasting trade, subject to a similar limitation. Section 5 has the 
effect of removing, so far as the Dominion parliaments are con- 
cerned, restrictions on the power of repeal given by these two 
sections of the Merchant Shipping Act. In exercising a general 
legislative power under section 2 (2) of the Statute, the Dominions 
will be free from the fetters of sections 735 and 736. This would 
be true even if section 5 had been omitted. It is difficult to see 
why its particularization was needed; but its inclusion is to be 
explained by the special history of merchant shipping legislation. 
Section 6 of the Statute provides: 


Without prejudice to the generality of the foregoing provisions of 
this Act, section four of the Colonial Courts of Admiralty Act, 
1890 (which requires certain laws to be reserved for the significa- 
tion of His Majesty’s pleasure or to contain a suspending clause), 
and so much of section seven of that Act as requires the approval 





of it, the Statute keeps the Imperial Parliament on a plane of authority quite dis- 
tinct from that on which are found the Parliaments of the Dominions.” Bailey, 
supra note 21, at 402. 

73 57 & 58 Vict. c. 60. 
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of His Majesty in Council to any rules of Court for regulating the 
practice and procedure of a Colonial Court of Admiralty, shall cease 
to have effect in any Dominion as from the commencement of this 
Act. 


The Colonial Courts of Admiralty Act, 1890,”* repealing previous 
enactments in relation to Vice-Admiralty Courts, provided for the 
exercise of admiralty jurisdiction by courts of law in British pos- 
sessions, and gave the legislature of a British possession certain 
powers to deal with the exercise of such jurisdiction. Section 4 
of the Act provided, however: 


“ Every Colonial law which is made in pursuance of this Act, or affects 
the jurisdiction of or practice or procedure in any court of such posses- 
sion in respect of the jurisdiction conferred by this Act, or alters any 
such Colonial law as above in this section mentioned, which has been 
previously passed, shall, unless previously approved by Her Majesty 
through a Secretary of State, either be reserved for the signification of 
Her Majesty’s pleasure thereon, or contain a suspending clause pro- 
viding that such law shall not come into operation until Her Majesty’s 
pleasure thereon has been publicly signified in the British possession in 
which it has been passed.” 


Section 7 of the Act conferred on local authorities a power to 
make rules of court for the exercise of admiralty jurisdiction, but 
such rules were not to come into operation until they had been 
approved by Her Majesty in Council, and they might be revoked, 
varied, or added to by Her Majesty in Council. It has been re- 
cently held by the Judicial Committee of the Privy Council that 
changes in the admiralty jurisdiction of the High Court in Eng- 
land do not effect changes in the jurisdiction of an Admiralty 
Court established under the Act of 1890, and that the latter was 
fixed subject to appropriate legislation by the admiralty jurisdic- 
tion of the High Court as it existed when the Act was passed in 
1890." In the future, Dominion legislation on the subject will 
not be subject to the restrictions set out in sections 4 and 7 of the 





74 53 & 54 Vict.c. 27. This Act is discussed in H. A. Smith, Admiralty Jurisdic- 
tion in the Dominions (1925) 41 L. Q. REv. 423. 

75 The Yuri Maru, [1927] A. C. 906; see (1928) 6 Can. B. Rev. 779. See also 
B. J. McGrath, Admiralty Jurisdiction and the Statute of Westminster (1932) 
6 AUSTRALIAN L. J. 160, 215. ‘ 
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Colonial Courts of Admiralty Act, 1890. This would doubtless 
be true under section 2 (2) of the Statute even if section 6 had 
been omitted. 

Section 7 of the Statute was very largely drafted in Canada for 
the purpose of reconciling the views of the Dominion and the 
provinces. Subsection (1) provides that 


Nothing in this Act shall be deemed to apply to the repeal, amend- 
ment or alteration of the British North America Acts, 1867 to 
1930, or any order, rule or regulation made thereunder. 


The present situation seems to be that any amendment of the 
British North America Acts must be enacted by the Parliament 
of the United Kingdom. By constitutional convention, however, 
the United Kingdom Parliament acts only upon the request and 
consent of the parliament (or the Government?) of the Dominion 
of Canada. “ Canada alone among the Dominions has at present 
no power to amend its Constitution Act without legislation by the 
Parliament of the United Kingdom.” ** A recent proposal in the 
Canadian House of Commons that Canada should have this power 
seems to have met with some support.”” The preéxisting situation 
has not been varied by the Statute of Westminster. It neither 
repeals, amends, nor alters the British North America Acts, nor do 
any of its provisions apply to a repeal, amendment, or alteration 
of their provisions. 
Subsection (2) provides that 


The provisions of section two of this Act shall extend to laws made 
by any of the Provinces of Canada and to the powers of the legisla- 
tures of such Provinces. 


The 1929 Conference had suggested this as “ a matter for the 
proper authorities in Canada” to deal with.”* This subsection 
affords to the provincial legislatures the same latitude, with re- 
spect to the Parliament of the United Kingdom, as is given to the 
Dominion parliament by section 2. The Colonial Laws Validity 





76 REPORT OF THE 1929 CONFERENCE, P. 21. 

77 2 House or Commons Des. (1931) 1466. In 1931, the Prime Minister of 
Canada announced that amendment of the British North America Acts would be 
considered at a forthcoming Dominion-Provincial Conference. 

- 78 REPORT OF THE 1929 CONFERENCE, Pp. 24. 
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Act, 1865, will not apply to future legislation of a province of 
Canada; nor will such legislation be void for repugnancy. A 
provincial legislature may, however, remain without power to 
make laws having extraterritorial operation.” 

Subsection (3) provides: 


The powers conferred by this Act upon the Parliament of Canada 
or upon the legislatures of the Provinces shall be restricted to the 
enactment of laws in relation to matters within the competence of 
the Parliament of Canada or of any of the legislatures of the 
Provinces respectively. 


This is in line with a proposal by the 1929 Conference that nothing 
in the Statute should authorize the Parliament of Canada to make 
laws on any matter at present within the authority of the provinces, 
not being a matter within the authority of the Dominion.” A 
somewhat similar provision protecting the federal system of 
Australia is contained in section 9 (1). 

Section 8 of the Statute provides: 


Nothing in this Act shall be deemed to confer any power to repeal 
or alter the Constitution or the Constitution Act of the Common- 
wealth of Australia or the Constitution Act of the Dominion of 
New Zealand otherwise than in accordance with the law existing 
before the commencement of this Act. 


As it was drafted by the 1929 Conference, this section referred 
also to the Constitution Act of the Dominion of Canada, but the 
reference was dropped by the Imperial Conference of 1930 and 
section 7 (1) is not a precise equivalent. The Constitution of the 
Commonwealth of Australia provides for its amendment without 
the codperation of the United Kingdom Parliament; ** but the 





79 The Judicial Committee of the Privy Council is “slowly but surely trans- 
forming the Canadian federation into a loose confederation of states,” so that “ the 
Provinces are now stronger than the individual states of the American Union be- 
fore the Civil War.” W. P. M. Kennedy, The Imperial Conferences, 1923-1930, 
The Statute of Westminster, 1931 (1932) 48 L. Q. Rev. 208. Two recent opinions 
of the Judicial Committee of the Privy Council do not seem to sustain this view: 
In re the Regulation and Control of Aeronautics in Canada, [1932] A. C. 54; In re 
Regulation and Control of Radio Communication in Canada, [1932] A. C. 304. 

80 REPORT OF THE 1929 CONFERENCE, Pp. 23. 

81 § 128. 
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Commonwealth of Australia Constitution Act of 1900 ** contained 
eight sections preceding the Constitution, which can be altered 
only by the Parliament of the United Kingdom. The Conference 
of 1929 reported, “ It will be for the proper authorities in Australia 
in due course to consider whether they desire this position to re- 
main and, if not, how they propose to provide for the matter.” * 
The Statute of Westminster does not, under section 8, effect any 
change in the manner by which repeal or alteration may be ac- 
complished. New Zealand has a wide power to amend its Con- 
stitution Act,** which likewise remains unaffected by the Statute. 
Significantly, section 8 does not mention the Irish Free State 
Constitution Act, 1922,°° and under section 2 it may be within the 
power of the Irish Free State to effect its repeal or alteration. The 
very existence of section 8 seems to confirm such a construction 
of section 2. 
Section 9 of the Statute provides: 


(1) Nothing in this Act shall be deemed to authorise the Parlia- 
ment of the Commonwealth of Australia to make Jaws on any matter 
within the authority of the States of Australia, not being a matter 
within the authority of the Parliament or Government of the Com- 
monwealth of Australia. 

(2) Nothing in this Act shall be deemed to require the concurrence 
of the Parliament or Government of the Commonwealth of Aus- 
tralia in any law made by the Parliament of the United Kingdom 
with respect to any matter within the authority of the States of 
Australia, not being a matter within the authority of the Parlia- 
ment or Government of the Commonwealth of Australia, in any 
case where it would have been in accordance with the constitutional 
practice existing before the commencement of this Act that the 
Parliament of the United Kingdom should make that law without 
such concurrence. 

(3) In the application of this Act to the Commonwealth of Aus- 
tralia the request and consent referred to in section four shall mean 
the request and consent of the Parliament and Government of the 
Commonwealth. 


This section was due to the attitude taken by the state govern- 
ments concerning the address by the Commonwealth parliament, 


pocemeaencsantl 





82 63 & 64 VICT. c. 12. 
83 REPORT OF THE 1929 CONFERENCE, p. 22. 
84 15 & 16 Vict. c. 72 (1852); 20 & 21 Vict. c. 53 (1857). 85 13 Geo. V,C¢.1. 











THE STATUTE OF WESTMINSTER, 1931 283 


and their apprehension that the power of the Commonwealth par- 
liament under section 4 of the Statute might be abused. Like 
section 7, it is designed to protect a federal system in which the 
federal government is not wholly supreme. Yet section 9 contains 
no provision in respect to the legislation of the states in Australia, 
analogous to section 7 (2) applying to the provinces of Canada, 
though the 1929 Conference had expressed the opinion that the 
question of repugnance presents the same problems in Canada and 
in Australia. The distribution of competence between the Com- 
monwealth and the states is not changed by the Statute, and sub- 
section (1) was thought by the states to be necessary to prevent 
any change from being made under section 2 (2). Subsection (2) 
clearly preserves the legislative power of the United Kingdom 
government with respect to the states. Subsection (3) requires a 
codperation between the parliament and the Government which 
is not required in other Dominions. 

Section to of the Statute seems to restrict the application of its 
substantive provisions, sections 2-6, very narrowly. It provides: 


(1) None of the following sections of this Act, that is to say, 
sections two, three, four, five and six, shall extend to a Dominion to 
which this section applies as part of the law of that Dominion un- 
less that section is adopted by the Parliament of the Dominion, 
‘and any Act of that Parliament adopting any section of this Act 
may provide that the adoption shall have effect either from the 
commencement of this Act or from such later date as is specified in 
the adoption Act. 

(2) The Parliament of any such Dominion as aforesaid may at 
any time revoke the adoption of any section referred to in sub- 
section (1) of this section. 

(3) The Dominions to which this section applies are the Common- 
wealth of Australia, the Dominion of New Zealand and New- 
foundland. 


This section originated in the address by the two houses of the 
Newfoundland parliament; ** it was later incorporated in the 
address by the New Zealand parliament, from which it was bor- 





86 The recommendation of the 1930 Imperial Conference had suggested “ that 
the Statute should contain such further provisions as to its application to any par- 
ticular Dominion as are requested by that Dominion.” REPoRT OF THE 1930 
CONFERENCE, Pp. 19. 
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rowed and placed in the address by the Australian parliament. 
It seems to have been interpreted as excluding these Dominions 
altogether from the operation of the Statute. If this interpreta- 
tion be sound, the Statute would apply at the present time only to 
the Dominion of Canada, the Union of South Africa, and the Irish 
Free State. Yet it is doubtful whether the section has that effect. 
In the first place, it does not refer to section 11; nor does it refer to 
sections 2 to 6 in relation to any of the Dominions named, except 
as these sections may form “a part of the law of that Dominion.” 
It is difficult to forecast what meaning will be given to this 
limitation, and it would seem to open the door to litigation in the 
courts. Section 2(1), for instance, is primarily a part of the law 
of the United Kingdom; but this is not true of subsection (2). 
Until their adoption, sections 2 (2), 3, and 6 are clearly excluded 
from applying to the three Dominions to which section 10 applies; 
but section 4 contains only a limitation on the United Kingdom 
Parliament, and section 5 is, in form at least, a construction of a 
law of the United Kingdom. It is to be noted that the power of 
adoption and the power of revoking an adoption do not include a 
power to alter the text of the Statute. A parliament of one of the 
three Dominions may adopt any single section only, and it may 
give to its adoption a retroactive effect; *’ but it may not adopt a 
section in amended form. None of the three Dominions has yet 
adopted any sections of the Statute. 
Section 11 of the Statute provides: 


Notwithstanding anything in the Interpretation Act, 1889, the ex- 
pression “ Colony ” shall not, in any Act of the Parliament of the 
United Kingdom passed after the commencement of this Act, in- 
clude a Dominion or any Province or State forming part of a 
Dominion. 


The Interpretation Act, 1889, laid down “ new general rules of 
construction ” for acts passed before or after its enactment, under 
which, unless a contrary intention appeared, the expression 
“Colony ” was to mean “ any part of Her Majesty’s dominions 
exclusive of the British Islands, and of British India, and where 
parts of such dominions are under both a central and a local legis- 





87 This feature of the section is criticized by A. B. Keith, Notes on Imperial 
Constitutional Law (1932) 14 J. Comp. Lecis. anp Int. Law (3d ser.) 102. 
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lature all parts under the central legislature shall, for the purposes 
of this definition, be deemed to be one colony.” ** Section 11 sup- 
plies a new rule of construction, which applies only to future 
legislation of the United Kingdom Parliament. The term “Col- 
ony ” is not to include any of the six Dominions, nor is it to include 
a province of Canada or a state of Australia. 

Section 12 of the Statute provides: 


This Act may be cited as the Statute of Westminster, 1931. 


In view of the purpose of the Statute to cut down the legislative 
power of the United Kingdom with respect to the Dominions, the 
choice of the title does not seem a happy one; but it was made by 
the Imperial Conference of 1930 and not by the United Kingdom 
Parliament itself. The selection of a name which for centuries 
has been hallowed in the minds of all lawyers by De donis was not 
allowed to go without criticism in England. This Statute of West- 
minster is to be distinguished from other statutes of Westminster 
by its date.*° 


MATTERS NOT COVERED BY THE STATUTE 


The Statute is of interest for its omissions as well as for its in- 
clusions. It is to be noted, first, that it makes no reference to the 
question of appeals to the Judicial Committee of the Privy Coun- 
cil.*° It would seem possible for changes in respect to such ap- 
peals to be made more easily now than before the enactment. 
Nor does it cover the difficult problems as to the law of nationality; 
on this subject the 1929 Conference recommended that “steps 





88 52 & 53 Vict. c. 63, § 18(3) (1889). 

89 The preceding statutes are the Statute of Westminster I, of 1275; the Statute 
of Westminster II, of 1285 (containing De donis conditionalibus) ; and the Statute 
of Westminster III, of 1290 (Quia Emptores). Stubbs also speaks of a “ Statute of 
Westminster the fourth, touching sheriffs and juries”, of 1320. 2 Stupss, Con- 
STITUTIONAL History OF ENGLAND (1874-78) 346n. 

90 Cf. Resolutions of the Colonial Conference, 1907, in Parliamentary Papers, 
1907, Cd. 3523, p. vii. The Imperial Conference of 1926 noted that “it is no 
part of the policy of His Majesty’s Government in Great Britain that questions 
affecting judicial appeals should be determined otherwise than in accordance with 
the wishes of the part of the Empire primarily affected.” ReEporT OF THE 1926 
ConrERENCE, p. 19. See also W. P. M. Kennedy, The Statute of Westminster 
(1932) 1 So. Arrican L. T. 6. 
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should be taken as soon as possible by consultation among the 
various Governments to arrive at a settlement of” these prob- 
lems." The Statute is also silent on the question of appointment 
of Governors General, on which the Imperial Conference of 1930 
drew up a series of definite rules.°* It does not deal in any way 
with the settlement of disputes between members of the British 
Commonwealth of Nations, a subject on which the 1929 Confer- 
ence adumbrated a suggestion that a tribunal for this purpose 
“ should take the form of an ad hoc body selected from standing 
panels nominated by the several members of the British Com- 
monwealth,” with a jurisdiction “limited to justiciable issues be- 
tween governments.” °° The Imperial Conference of 1930 re- 
frained from recommending the constitution of a permanent 
court; it suggested a voluntary system of ad hoc arbitration pro- 
ceedings for justiciable differences and a method of composing 
tribunals following that of the Permanent Court of Arbitration; 
but details were left to “arrangement by the governments con- 
cerned.” ** To date no tribunal has been created, though the 
creation of such a tribunal was proposed to the Irish Free State 
by the United Kingdom in 1932.” 


THE MERCHANT SHIPPING AGREEMENT OF 1931 


The Statute of Westminster, 1931, is supplemented by the 
British Commonwealth Merchant Shipping Agreement of Decem- 
ber 10, 1931.°° The Merchant Shipping Act, 1894,°" reénacted 
the substance of many of the provisions of the Merchant Shipping 
Act, 1854,°° as they had been amended from time to time; the 1929 





91 See Gey Van Pittrus, NATIONALITY WITHIN THE BrITISH COMMONWEALTH 
or Nations (1930). A collection of the laws of members of the British Common- 
wealth of Nations, relating to nationality, is published in FLourNoy anp Hunpson, 
NaTIoNnaLtity Laws (1930) 61-148. 

92 REPORT OF THE 1930 CONFERENCE, Pp. 27. 

93 British Parliamentary Papers, 1930, Cmd. 3479, p. 41. 

94 This suggestion is criticized in 12 BririsH YEAR Book OF INTERNATIONAL LAW 
(1931) 144; Robert A. MacKay, The Problem of a Commonwealth Tribunal (1932) 
10 Can. B. REv. 338. 

95 See W. L. Williams, Great Britain and the Irish Free State (1932) 8 FOREIGN 
Poricy REP. 100. 

96 British Parliamentary Papers, 1932, Cmd. 3994. 

97 57 & 58 VicT. c. 60. 98 17 & 18 Vict. c. 104. 
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Conference reported that its provisions were “ inconsistent with 
the facts and constitutional relationships obtaining in the British 
Commonwealth of Nations” today.” Since 1911, legislation by 
the United Kingdom Parliament in this field has not been extended 
to the Dominions. Yet the Dominion parliaments have been 
greatly restricted by provisions of the earlier legislation, both as 
to shipping in general and as to their own coastwise trade. More- 
over, the legislation of a Dominion parliament was subject to being 
declared inoperative because of repugnancy, and the Dominions 
found some difficulty in adopting certain international conven- 
tions such as those drawn up at Brussels in 1924 and 1926. The 
provisions of the Statute of Westminster remove the restrictions 
on the Dominions, with the result that subject to section 10 each 
Dominion now has “ full and complete legislative authority over 
all ships while within its territorial waters or engaged in its coast- 
ing trade; and also over its own registered ships both intra- 
territorially and extra-territorially.”*°° The 1929 Conference 
recommended an agreement for “ concerted action ”, however, and 
a draft subsequently circulated was approved with alterations by 
the Imperial Conference of 1930.** 

The agreement of 1931 may be said to be the first collective 
formal agreement between all the members of the Common- 
wealth.’*? It is not a treaty entered into by His Majesty on behalf 
of each of His Governments,** but an inter-governmental under- 
taking to propose any necessary legislation and to take other steps 
required to give effect to its provisions.*** It aims to secure uni- 
formity in the laws of the various members and provides that the 
laws on certain subjects shall be based on parts of the Merchant 
Shipping Act, 1894. Each “ Part of the Commonwealth ” agrees 
to grant access to its ports *°° to all ships “ registered in the British 





99 REPORT OF THE 1929 CONFERENCE, Pp. 27. 

100 REPORT OF THE 1929 CONFERENCE, Pp. 31. 

101 REPORT OF THE 1930 CONFERENCE, P. 25. 

102 This assumes that India is not a member. 

103 Tt was presented by the South African Union to the Secretariat of the 
League of Nations for registration as a “ treaty or international engagement ” under 
Article 18 of the Covenant, and it was registered by the Secretariat on May 10, 
1932, No. 2960. 

104 Mr. A. B. Keith says that it has “ only the value of an executive accord ”. 
Keith, supra note 87, at 104. 

105 This raises the question of access by Dominion ships to ports of India and 
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Commonwealth ” on equal terms, and to give most-favored-nation 
treatment to such ships. The coasting trade is to be opened to 
such ships, also, though it is recognized that each “ Part of the 
Commonwealth” may regulate its own coasting trade. 


THE FUTURE OF THE STATUTE 


The question has been mooted whether changes in the Statute 
of Westminster may not be made in the future by the United 
Kingdom Parliament, acting without the consent and request of 
the Dominions. That one Parliament cannot bind a later Parlia- 
ment is a general principle of English constitutional law. “ Par- 
liaments have more than once intended and endeavoured to pass 
Acts which should tie the hands of their successors,” says Dicey, 
and he adds that “ the endeavour has always ended in failure.” *°° 
Yet this general principle may be subject to some modification 
with respect to legislation of the character of the Statute of West- 
minster, 1931, which is designed to create a status for self-govern- 
ing communities.’ Apart from the question of legal power, 


however, it is hardly possible that any change will be made in the 


principles of the Statute without a revolutionary change in the 
relations inter se of the members of the British Commonwealth 
of Nations. 

No analysis of the legal effect of the new Statute of Westminster 
can reveal more than a scaffold for building the future relations 
of the members of the British Commonwealth of Nations. Those 
relations will be determined far less by legal than by other con- 
siderations, and the real construction for the future will be effected 
by statesmen rather than by courts and lawyers. The scaffold 
will serve only to the extent that it may be thought to be useful at 





the Colonies. The Agreement “includes necessarily India as part of the Com- 
monwealth, and the Agreement must also be deemed to include the Crown Colonies 
and other territories in its ambit.” Keith, supra note 87, at 109. 

106 Dicey, LAW OF THE CONSTITUTION (8th ed. 1915) 62. 

107 “ The Parliament at Westminster in practice can no more repeal the Statute 
of Westminster than it can repeal the Act of 1799 which renounced all powers over 
the American colonies, and if it repealed the Statute of Westminster the effect would 
be exactly the same as if it repealed the Act of 1799. Nobody could, I think, argue 
that a repeal of the Act of 1799 would bring the United States back into the British 
Empire.” E. J. PHELAN, THE British EMPIRE AND THE WorLD COMMUNITY 
(1932) 29. The date of the Act to which reference is made seems to be misprinted. 
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the time. Yet the Statute has some important immediate conse- 
quences for current legislation. It effects a modernization of the 
British constitutional system which will give it a significant place 
in constitutional history, and its provisions must be taken into 
account in any consideration of the international status of the 
British Dominions. 


Manley O. Hudson. 
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THE LAw Scuoor.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England 
outside of 

Massachusetts 

Number Percentage Number 


Outside of 
New England yota) in 


Percentage Class 


Massachusetts 


Class Number Percentage 


1924 64 
1925 89 
1926 93 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 


Res. Grad. ... 


Third Year 
Second Year 
First Year 
Unclassified 
Specials 


Res. Grad. ... 


Third Year 
Second Year 
First Year 
Unclassified 
Specials 


17 
21 
19 
20 
18 
19 
20 
18 
15 
15 
20 
25 


eeeeeee 


21 
38 
44 
33 
40 
45 
57 
67 
58 
44 
52 
49 


1921-22 
8 12 
271 232 
246 261 
383 431 
49 50 
45 32 


1018 


1928-29 


34 
379 
443 
672 

36 

25 


1589 


1922— 


6 


al 
on ©O Ost I HAW OO 


23. 1923-24 
17 
246 
265 
492 
45 
37 


1929-30 
34 
403 
429 
735 
25 
14 


1640 





295 
304 
355 
391 
425 
493 
502 
483 
565 
504 
472 
389 


1924-25 
17 
246 
346 
531 
34 
28 


1930-31 
44 
400 
475 
645 
22 
10 


1596 


77 
70 
72 
74 
75 
74 
72 
72 
77 
78 
73 
67 


380 
431 
492 
531 
567 
669 
694 
672 
735 
645 
651 
581 


1925-26 1926-27 


29 
314 
347 
567 

32 

26 


1315 


29 
310 
362 
675 

27 

38 


—_— 


1441 


1931-32 1932-33 


47 
424 
442 
651 

20 

II 


_- 


42 
404 
444 
581 
23 
15 


Braprorp Etectric Licut Co. v. CLAPPER: FULL FAITH AND CREDIT 
AND THE WORKMEN’S COMPENSATION STATUTES. — In Kryger v. Wil- 
son’ Mr. Justice Brandeis announced that a mistaken application of a 
doctrine of conflict of laws in denying effect to the statute of another 





1 242 U. S. 171 (1916), Note (1917) 26 Yate L. J. 405. In an action to quiet 
title to North Dakota land, the case turned upon whether a North Dakota statute 
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state, “‘ being purely a question of local common law ”, was not a “ matter 
with which this court is . . . concerned.” To apply a local statute, 
though erroneously, was neither to deny due process of law nor to impair 
obligations of contract.?, Ten years later, while in the employ of a Ver- 
mont power and light company, Leon Clapper was killed as he was mak- 
ing emergency repairs in a New Hampshire sub-station.* His adminis- 
tratrix brought an action under the New Hampshire death statute in 
the federal district court, in accord with a provision of the local work- 
men’s compensation act which permitted election of remedies after the 
injury.* The defense of the company was based upon the declaration 
in the Vermont statute that compensation thereunder should be the ex- 
clusive remedy of an employee who had accepted its provisions at the 
time of hiring.’ Mr. Justice Brandeis, once more speaking for the Court, 
ruled in Bradford Electric Light Co. v. Clapper ® that refusal to allow 
the company’s defense was a denial of full faith and credit.’ 





or a Minnesota statute affecting the cancellation of land contracts should be applied. 
The North Dakota court followed the procedure outlined in the local statute. Writ 
of error was brought to the Supreme Court on the ground that the state decision 
amounted to a denial of due process and an impairment of contract. It was held 
that regardless of the correct conflict of laws decision, no constitutional issue had 
been raised. The full faith and credit clause was not urged upon the Court. 

2 Conflict of laws decisions refusing to enforce a foreign statute applicable to 
the case in question occasionally have been thought to be of such local concern 
that no constitutional issue could be raised. See Goopricn, Conriict or Laws 
(1927) 810. But cf. Dodd, The Power of the Supreme Court to Review State 
Decisions in the Field of Conflict of Laws (1926) 39 Harv. L. Rev. 533, 540. Cases 
holding that mere misconstruction of a foreign statute is no denial of full faith and 
credit have been regarded as lending color to this view. Chicago & Alton Ry. v. 
Wiggins Ferry Co., 119 U. S. 615 (1887); Johnson v. New York Life Ins. Co., 
187 U.S. 491 (1903) ; Western Life Indemnity Co. v. Rupp, 235 U.S. 261 (1914); 
Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling Co., 243 U.S. 93 (1917); 
cf. Smithsonian Institute v. St. John, 214 U.S. 19 (1909) (construction of a foreign 
constitution). 

8 The Bradford Electric Company, furnishing power in both New Hampshire 
and Vermont, had hired Clapper, a Vermont resident, for work in the latter state, 
although he was subject to emergency calls elsewhere. 

4 N. H. Pus. Laws (1926) c. 178, § 11. Since neither the New Hampshire nor 
the Vermont compensation statute allowed recovery to any but dependents, the 
provisions of the New Hampshire act permitting election of a common-law remedy 
were vital to a suit by the plaintiff for the benefit of the next of kin. The action 
was originally brought in the state court, but was later removed to the federal dis- 
trict court upon grounds of diversity of citizenship. 

5 Vr. Gen. Laws (1917) $$ 5763, 5774. The district court rejected the defense 
upon the ground that the action was based upon a tort occurring in New Hamp- 
shire, and that the Vermont act had no extraterritorial effect. See Record 25. 
Judgment for the plaintiff in the district court action was affirmed in the circuit 
court of appeals. Bradford Electric Light Co. v. Clapper, 51 F.(2d) 992, 999 
(C. C. A. 1st, 1931), (1932) 32 Cor. L. Rev. 131. 

6 286 U.S. 145 (1932), (1932) 42 Yate L. J. 115. Mr. Justice Stone concurred 
in the result on the ground that, in the absence of a controlling decision of the 
New Hampshire court, the federal district court should have recognized the Vermont 
statute on grounds of comity. See note 29, infra. 

7 The decision was not without precedent in applying the full faith and credit 
clause to a statute of another state. Converse v. Hamilton, 224 U. S. 243 (1912); 
Supreme Council of the Royal Arcanum v. Green, 237 U. S. 531 (1915); see Atch- 
ison, T. & S. F. Ry. v. Sowers, 213 U. S. 55, 65 (1909); Dodd, supra note 2, at 
550; Field, Judicial Notice of Public Acts Under the Full Faith and Credit Clause 
(1928) 12 Munn. L. Rev. 439, 468; Langmaid, The Full Faith and Credit Required 
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Prior to the present opinion, in a narrowly defined group of cases on 
insurance statutes the Supreme Court had permitted a constitutional 
issue to be raised on conflict of laws decisions which the Court believed 
to be erroneous.® Following an earlier opinion, New York Life Ins. Co. 
v. Dodge ® had held that it was a denial of liberty of contract for a state 
to extend its statutory non-forfeiture provisions, conceded to be appli- 
cable to insurance contracts made within the state, to subsequent con- 
tracts of loan which the Court determined had been made outside the 
jurisdiction.’° The full faith and credit clause was invoked in Supreme 
Council of the Royal Arcanum v. Green“ to compel recognition in New 





for Public Acts (1929) 24 Itz. L. REv. 383, 387; Notes (1918) 13 Inv. L. REv. 43; 
(1925) 38 Harv. L. REv. 804, 805, nn. 10, 11. But there had been some indication 
that this was not required if the foreign statute was obnoxious to the public policy 
of the forum. See Converse v. Hamilton, 224 U. S. 243, 260 (1912) ; Bond v. Hume, 
243 U.S. 15,22 (1917) ; Bothwell v. Buckbee, Mears Co., 275 U.S. 274, 278 (1927); 
cf. Union Trust Co. v. Grosman, 245 U. S. 412, 416 (1918). In the Bradford case it 
was strongly urged that the Vermont statute was inimical to the public policy of 
New Hampshire, as revealed by the legislature’s repeated rejection of efforts to 
modify the elective provisions in the compensation statute. See Brief for Respond- 
ent 6. And largely upon this ground the circuit court of appeals, in considering 
the question of comity, had denied the employer’s defense. But Mr. Justice Brandeis 
disregarded this consideration in holding that when a foreign statute is set up as a 
substantive defense, as distinguished from the basis for a claim of right, no excep- 
tion to the full faith and credit clause on the ground of the public policy of the 
forum could be made. 286 U.S. at 160. Cf. Tennessee Coal, Iron & Ry. Co. v. 
George, 233 U. S. 354 (1914) (defense of venue provisions of foreign statute not 
entitled to full faith and credit). 

Mr. Justice Brandeis buttressed this conclusion with the contention that here 
New Hampshire could have no public policy, since no judicial decision had con- 
strued the New Hampshire attitude, and since its interest in the transaction was 
merely casual. It is difficult to see why the public policy of a state cannot be ex- 
pressed as clearly by the legislature as by decisions of the state court. And the 
interest of New Hampshire in an injury occurring within the state, pursuant to an 
employment relation there being carried on, when enforcement of the foreign statute 
would deny a cause of action granted by the New Hampshire legislature to the next 
of kin, would seem more than “ casual”. See Stone, J., concurring, 286 U. S. at 
164. 

8 Of course, the jurisdiction of a court is open to review on constitutional 
grounds, even though a question of conflict of laws is raised. Pennoyer v. 
Neff, 95 U. S. 714 (1877); McDonald v. Mabee, 243 U. S. 90 (1917). Likewise, 
jurisdiction to tax may raise a constitutional issue. Union Refrigerator Transit Co. 
v. Kentucky, 199 U. S. 194 (1905) ; Safe Dep. & Trust Co. of Baltimore v. Virginia, 
280 U. S. 83 (1929). But aside from these well-recognized groups of cases the 
Supreme Court has been reluctant to decide conflict of laws questions on consti- 
tutional grounds. See Dodd, supra note 2, at 533, 534. 

9 246 U. S. 357 (1918). The previous decision arose on very similar facts. 
New York_Life Ins. Co. v. Head, 234 U. S. 149 (1914). . 

10 Each case relied upon Allgeyer v. Louisiana, 165 U. S. 578 (1897). In all 
three the constitutional issue was whether a state could apply its statutory provi- 
sions to transactions wholly without its borders. But each decision necessarily 
involved a holding that the particular transaction was executed outside the terri- 
torial limits of the state and that the acts done within the jurisdiction bad no rele- 
vant connection. Cf. Palmetto Fire Ins. Co. v. Conn, 272 U. S. 295 (1926). 
Reversal of the state decision was essentially a rejection of the rule of conflicts 
adopted by the state tribunal. With this result compare Kryger v. Wilson, 242 
U.S. 171 (1916). 

_ 11 237 U.S. 531 (1915). The case is a direct forerunner of Bradford Electric 
Light Co. v. Clapper. New York was here compelled, in the interest of uniformity 
of the law governing assessments on members of fraternal benefit associations, to 
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York of the charter provisions of a Massachusetts mutual benefit society, 
as construed by the Massachusetts court; ** a decision ** applying the 
New York law of contract to benefit assessments levied upon a local mem- 
ber was reversed. The position of the Supreme Court was reaffirmed ten 
years later in Modern Woodmen of America v. Mixer,'* where it was 
made clear that the Royal Arcanum decision rested, not on compelling 
full faith and credit to a Massachusetts judgment, but rather to the 
Massachusetts statutory law, as embodied in the charter provisions.'® 
In rejecting two conflicts decisions of the Texas Supreme Court the due 
process clause again was relied upon. Aetna Life Ins. Co. v. Dunken 
ruled that a “ Texas statute cannot constitutionally be applied to a 
Tennessee contract.” *® And an attempt to extend the statute to affect 
the terms of a Mexican fire insurance policy was rendered nugatory in 
Home Ins. Co. v. Dick." In each of these cases the ultimate question 





recognize the charter provisions of the society as a defense to an injunction suit 
based upon New York contract law. 

12 Reynolds v. Supreme Council of the Royal Arcanum, 192 Mass. 150, 78 N. E. 
129 (1906). 

13 Green v. Supreme Council of the Royal Arcanum, 206 N. Y. 591, 100 N. E. 
411 (1912). 

14 267 U.S. 544 (1925). 

15 Tt has been suggested that the case may stand for no more than that a judg- 
ment must be recognized, when the state of incorporation construes the charter of 
a local insurance company. See Powell, THe SupREmME Court AND STATE POLICE 
PowER, 1922-1930 (1932) 160; Honey, Conflict of Laws as a Constitutional 
Question (unpublished thesis, Harvard Law School, 1931) 15; cf. Pinney v. 
Nelson, 183 U.S. 144 (1901). But the Court itself has consistently construed the 
decision as standing for the power to compel recognition of the charter provisions. 
See, e.g., Hartford Life Ins. Co. v. Barber, 245 U.S. 146, 150 (1917); Aetna Life 
Ins. Co. v. Dunken, 266 U. S. 389, 393 (1924); Modern Woodmen of America v. 
Mixer, 267 U.S. 544, 551 (1925) ; Home Ins. Co. v. Dick, 281 U.S. 397, 411 (1930). 

16 266 U.S. 389 (1924), Note (1925) 38 Harv. L. Rev. 804, 826. The defend- 
ant, a Connecticut life insurance company, issued a term insurance policy, con- 
vertible into a twenty-payment life policy at the option of the insured. While a 
resident of Texas, the insured exercised his option through a Tennessee agent of the 
company, and the substituted policy was mailed to him from that state. As a 
defense to an action brought by the beneficiary to recover penalties for late payment 
imposed by a Texas statute, the claim was advanced that the contract of insurance 
was made either in Connecticut or Tennessee, so that the Texas statute was not ap- 
plicable. The defense was disallowed by the Texas courts. The Supreme Court 
held that the substituted policy was a Tennessee contract, governed by the laws of 
that state, and that the state court’s action was accordingly a denial of a constitu- 
tional right. It is difficult to gather from Mr. Justice Sutherland’s opinion whether 
he felt that due process had been violated or that full faith and credit had been de- 
nied; nor is it apparent whether the objectionable feature was the imposition of the 
Texas statute or the failure to apply Tennessee law to the transaction. It has been 
suggested that the decision might rest on either ground. See PowELt, op. cit. supra 
note 15, at 160, 264; Dodd, supra note 2, at 561. 

17 281 U. S. 397 (1930), Note (1930) 40 Yate L. J. 291. A citizen of Texas, 
resident in Mexico, there was made the assignee of a policy of fire insurance issued 
by a Mexican company covering property in Mexico. Following a loss, the assignee 
brought suit in the Texas courts, naming as defendant the Mexican company, and 
as garnishees two New York reinsurers licensed to do business in Texas. Although 
the policy stipulated that no suit should be brought more than one year after a loss, 
the action was entertained by the Texas courts by applying a local statute which 
declared that agreements limiting the time for action on a fire insurance policy to 
less than two years were void. On appeal to the Supreme Court, it was held that 
the extension of Texas law to this action was a deprivation of property without 
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was one of conflict of laws: reversal on constitutional grounds neces- 
sarily decided that the state court had erred and that its rule of conflicts 
should no longer be followed.** 

Bradford Electric Light Co. v. Clapper is an extension to a new field of 
the principles adumbrated in the insurance cases. These decisions had 
been thought to establish a departure in constitutional law — an effort by 
the Supreme Court to utilize the sanction of unconstitutionality to bring a 
measure of uniformity into the chaos of conflicts decisions.’® But limi- 
tation of the doctrine, with few exceptions,”° to insurance cases, and the 
reluctance of the Court to overrule, or even distinguish Kryger v. Wil- 
son ** indicate that no such general purpose can be read into these de- 
cisions. Rather, the country-wide scope of insurance underwriting, the 
imperative need for uniformity of assessments and benefits in a business 
where the contract terms are fixed, not by bargaining of the parties, but 
by the long time experience of the company as a whole, and the desira- 
bility that state regulation of the industry be reasonably uniform sug- 
gest that the Court acted with reference to these considerations, and not 





due process of law. Mr. Justice Brandeis found it unnecessary to discuss the effect 
of the contract clause upon the case. 

Whether the due process clause could be invoked in a situation like that of the 
Bradford case is more doubtful. In Home Ins. Co. v. Dick, the only act within the 
state was suit commenced by a citizen; in Bradford Electric Light Co. v. Clapper, 
New Hampshire had at least a substantial interest in the controversy. See note 7, 
supra. That a distinction was recognized by Mr. Justice Brandeis is indicated by 
his language in the Bradford case. “ If the conflict presented were between the laws 
of a foreign country and those of New Hampshire, its courts would be free, so far 
as the restrictions of federal law are concerned, to attach legal consequences to acts 
done within the state, without reference to the undertaking of the parties, entered 
into at their common residence abroad, that such consequences should not be en- 
forced between them.” 286 U.S. at 154. The difference may lie in the extent of 
the interest of the state of the forum in the transaction. Cf. 286 U. S. at 154, n.2; 
Field, supra note 7, at 448. 

18 See Dodd, supra note 2, at 556; Field, supra note 7, at 468; Langmaid, supra 
note 7, at 401; Notes (1918) 13 Inv. L. REv. 43, 59; (1925) 38 Harv. L. Rev. 804, 
809; (1930) 40 YALE L. J. 291; cf. note 10, supra. 

19 See Dodd, supra note 2, at 560; Langmaid, supra note 7, at 421; Notes 
(1918) 13 Inn. L. Rev. 43, 59; cf. (1925) 38 Harv. L. Rev. 804, 809. But see 
Honey, supra note 15, at 20; cf. Note (1930) 40 YALE L. J. 291, 301. 

20 In one other group of conflict of laws cases the full faith and credit clause 
has been extended to embrace foreign statutes. Converse v. Hamilton, 224 U. S. 
243 (1912), discussed the effect to be given a Minnesota statute according to a re- 
ceiver for Minnesota corporations the powers of a quasi-assignee to maintain 
stockholders’ liability suits in foreign states. Mr. Justice Van Devanter, in de- 
ciding that Wisconsin must give full faith and credit to the Minnesota statute by 
permitting suit by the receiver, observed that in the case of this act “no other 
state properly can be said to have any public policy thereon.” The decision was 
followed in Marin v. Augedahl, 247 U. S. 142 (1918). Compare the language in 
Atchison, T. & S. F. Ry. v. Sowers, 213 U. S. 55, 69 (1909); El Paso & N. Ry. v. 
Gutierrez, 215 U. S. 87, 92 (1909); Tennessee Coal, Iron & Ry. Co. v. George, 233 
U.S. 354, 360 (1914) ; cf. note 8, supra. 

21 Kryger v. Wilson failed to mention the prior decisions of New York Life 
Ins. Co. v. Head and Supreme Council of Royal Arcanum v. Green; nor did the 
later cases of New York Life Ins. Co. v. Dodge, Aetna Life Ins. Co. v. Dunken, 
Modern Woodmen of America v. Mixer, Home Life Ins. Co. v. Dick, and Bradford 
Electric Light Co. v. Clapper attempt to distinguish it. That the Kryger case was 
not intended to be overruled sub silentio may be indicated Mr. Justice Brandeis’s 
reference to the decision in Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 281 U. S. 
673, 680 (1930). 
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as a general arbiter of the conflict of laws.?* Since overlapping work- 
men’s compensation acts present closely allied problems,”* the decision 
on constitutional grounds in the Bradford case would seem but a logical 
application of principles already established in the insurance cases.” 
That no sweeping rejection of Kryger v. Wilson is intended is shown by 
the careful manner in which Mr. Justice Brandeis delimits the scope of 
his opinion. 

The striking feature of the decision of the Supreme Court is that 
it compels the exclusive application of the compensation statute of one 
state to a transaction in which two states have substantial interests.” 
Thus, while the actual injury of the Bradford case occurred in the course 
of Leon Clapper’s employment in New Hampshire, the contract of hiring 
was entered into in Vermont, principal performance was contemplated 
and rendered there, and both employer and employee were residents of 
that state. In such a situation state conflicts decisions had consistently 
recognized that the place of'hiring could compensate under its laws for 
injury occurring without the jurisdiction.** And, aside from principles 
of comity,”” application of its own statute by the state of injury to an 
employer-employee relationship having its origin in another state had 





22 Compare PowELt, op. cit. supra note 15, at 161; Field, supra note 7, at 450; 
Note (1930) 40 YALE L. J. 291, 299. That such considerations underlay the Court’s 
action in the Royal Arcanum and Mixer cases is patent from the language employed 
in the opinions. See Supreme Council of the Royal Arcanum v. Green, 237 U. S. 
531, 542 (1915) ; Modern Woodmen of America v. Mixer, 267 U.S. 544, 551 (1925). 

23 See Address of Chief Justice Taft Before the Seventh Annual Meeting of the 
American Law Institute (1919) 13 A. B. A. J. 332, 333. Compare the approach in 
New York Cent. Ry. v. White, 243 U. S. 188 (1917) ; Hawkins v. Bleakly, 243 U. S. 
210 (1917) ; Mountain Timber Co. v. Washington, 243 U.S. 219 (1917). 

24 Such a possibility had been suggested in a number of comments upon the 
insurance cases. See Langmaid, supra note 7, at 407; Note (1930) 40 YALE L. J. 
291, 300, n.35; cf. Dwan, Workmen’s Compensation and the Conflict of Laws (1927) 
11 Munn. L. REv. 329, 352. But see Dodd, supra note 2, at 542; (1931) 44 Harv. L. 
REv. 987, 988. 

25 While the decision in the Bradford case is directed at recognition of the 
defense accorded by the Vermont statute, the practical effect is to make that act 
the employee’s only recourse. 

26 Quong Ham Wah Co. v. Industrial Accident Comm., 184 Cal. 26, 192 Pac. 
1021 (1920), writ of error dismissed, 255 U. S. 445 (1921); Matter of Post v. 
Burger & Gohlke, 216 N. Y. 544, 111 N. E. 351 (1916) ; see Angell, Recovery Under 
Workmen’s Compensation Acts for Injury Abroad (1918) 31 Harv. L. Rev. 619; 
Goopricn, Conrriict oF Laws 202; COMMENTARIES ON CONFLICT OF LAws RE- 
STATEMENT (Am. L. Inst. 1928) § 434. It has been assumed that the extraterritorial 
effect so given is constitutional. Cf. Quong Ham Wah Co. v. Industrial Accident 
Comm., supra; Brief for Defendant in Error, id. at 6; Conrrict or LAws REsTATE- 
MENT (Am. L. Inst. 1928) § 434; Note (1924) 37 Harv. L. Rev. 375. Such a result 
is a necessary implication of the Bradford decision. See Horovitz, How Far Work- 
men’s Compensation Acts Can Apply to Maritime Law, Interstate Commerce, and 
the Doctrine of Extraterritoriality (1932) U. S. Dept. or Las.: BurEAu oF LAB. 
STAT. 15. 

27 On this ground the state of injury has often refused to entertain either 4 
common-law action or a suit for compensation if there is a compensation act in 
the state of hiring. The Falco, 15 F.(2d) 604 (E. D. N. Y. 1926); Scott v. White 
Eagle Oil & Ref. Co., 47 F.(2d) 615 (D. Kan. 1930); Hall v. Industrial Comm. 
77 Colo. 338, 235 Pac. 1073 (1925); Hopkins v. Matchless Metal Polishing Co., 
99 Conn. 457, 121 Atl. 828 (1923) ; Schweitzer v. Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft, 78 Misc. 448, 138 N. Y. Supp. 944 (1912); Barnhart v. 
American Concrete Steel Co., 227 N. Y. 531, 125 N. E. 675 (1920). Contra: Fart 
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not been deemed an extraterritorial exercise of power.” Utilization of 
one statute is based upon control of the employment relationship in its 
inception; of the other, upon control at the time of injury. In resting his 
concurring opinion solely upon the ground of comity, Mr. Justice Stone 
suggested that both acts might be applicable, and that it was for New 
Hampshire to decide to which she preferred to give effect.2® Adoption 
of such a rule by the states had led to considerable confusion; the exact 
law governing a given injury has been thrown in doubt,*° and double lia- 
bility has been a constant threat.** The Supreme Court’s choice of a 
single law to control rights and liabilities incident to the employer- 
employee relationship is thus highly desirable from the standpoint of 
uniformity.** That the choice was deliberate and calculated to achieve 
this end is indicated by the fact that Mr. Justice Brandeis rested his de- 
cision upon a constitutional ground that would compel state conformity, 
although the case itself could have been decided upon the theory of 
comity advanced by Mr. Justice Stone.** 

The opinion of the Court, however, does not establish an absolute rule 





v. Babcock Lumber Co., 182 N. C. 725, 109 S. E. 833 (1921); cf. Johnson v. 
C.C. & O. Ry., 191 N. C. 75, 131 S. E. 390 (1926), (1926) 40 Harv. L. Rev. 130. In 
Johnson v. Nelson, 128 Minn. 158, 150 N. W. 620 (1915), the state of hiring, having 
no workmen’s compensation act, applied the terms of the compensation act of the 
state of injury in the employee’s suit for recovery of damages. 

28 American Mutual Liability Ins. Co. v. McCaffey, 37 F.(2d) 870 (C. C. A. 
sth, 1930), certiorari denied, 281 U. S. 751 (1930); see Conriicr or Laws RE- 
STATEMENT § 436; cf. id. § 439. That the Supreme Court would not consider such 
an application of the statute of the state of injury an extraterritorial extension, 
aside from questions of full faith and credit, is suggested by the dictum of Mr. 
Justice Brandeis, quoted in note 17, supra. A number of compensation statutes 
provide for compulsory application to all injuries occurring during the course of 
employment within the state. See, e.g., WasH. Comp. Stat. (Remington, Supp. 
1927) §§ 7674, 7675; Wyo. Rev. Stat. ANN. (1931) c. 124, § 103. In the light of 
the opinion in the Bradford case, the constitutionality of such statutes, insofar as 
they conflict with state obligations under the full faith and credit clause, may be 
questioned if they are construed to apply irrespective of the place of hiring. Cf. 
Ocean Accident & Guarantee Corp., Ltd. v. Industrial Comm., 32 Ariz. 275, 257 Pac. 
644 (1927); COMMENTARIES ON CONFLICT OF LAws RESTATEMENT § 435. But cf. 
IpaHo Comp. STAT. (1919) §§ 6219, 6275. 

29 See 286 U.S. at 163, 164. This conception is based upon the theory that the 
employee may receive two separate rights— one in the state of injury, the other 
in the state of hiring — neither of which would be exclusive. See Horovitz, supra 
note 26, at 17; Dwan, supra note 24, at 329. But see Angell, supra note 26, at 636; 
Note (1925) 1o Corn. L. Q. 364, 367. Under this theory, although award under 
the act of one state will not bar a subsequent action in the other, the prior award 
may be credited to the later recovery. Gilbert v. Des Lauriers Column Mould 
Co., Inc., 180 App. Div. 59, 167 N. Y. Supp. 274 (1917); see Conrrict oF Laws 
RESTATEMENT § 441; cf. McLaughlin’s Case, 274 Mass. 217, 174 N. E. 338 (1931), 
(1931) 44 Harv. L. Rev. 987. The suggestion of Mr. Justice Stone that rules of 
comity should govern would go far to alleviate any evils of double recovery. 

80 See Dwan, supra note 24, passim. 

81 In at least one case a double recovery has been permitted. Texas Employer’s 
Ins. Ass’n v. Price, 300 S. W. 667 (Tex. Civ. App. 1927), (1928) 6 Tex. L. Rev. 
404; see Rounsaville v. Central Ry., 87 N. J. L. 371, 374, 94 Atl. 392, 393 (1915). 
The Texas act was subsequently modified to bar recovery if an award had been 
secured abroad. See Tex. Stat. (Vernon, 1928) art. 8306, § 19(c). Cf. note 29, 
supra. 

82 See Note (1932) 19 Va. L. REv. 64; note 23, supra. 

83 See note 29, supra. In the face of the principle that a decision should not 
be rested upon constitutional grounds unless such a course is essential to the result, 
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for determining which law will govern in workmen’s compensation cases. 
It has demonstrated that full faith and credit requires recognition of an 
exclusive remedy given by the state in which the major incidents of an 
employment relationship are centered. But the Court reserves the ques- 
tion whether full faith and credit would be demanded if “ the injured 
employee had been a resident of New Hampshire or had been continu- 
ously employed there, or had left dependents there. . . .”** Yet the 
first step has been taken — death within a state is now not sufficient in 
itself to make the local law applicable. 





CoNFLICTING CLAIMS OF LIFE TENANT AND REMAINDERMAN TO “ ALL 
Stock — No CasH ” DivipENDs. — Ever present need for additional 
capital in the public utility field has prompted the employment of new 
methods for creating adequate financial structures.‘ Regular declara- 
tion of stock dividends, either in lieu of cash payments ? or in conjunc- 
tion with cash dividends greatly reduced in amount,® and the periodic 


Mr. Justice Brandeis’s opinion is all the more forceful. Cf. Willing v. Chicago 
Auditorium Ass’n, 277 U. S. 274 (1928); see Note (1932) 45 Harv. L. REv. 1089, 
IogI. 84 286 U. S. at 163. 

1 See Dame, Five Years of Stock Dividends (1928) 91 Exec. Worxp 559; Gould, 
Are Stock Dividends Income? (1930) 46 Mac. or WALL St. 668; Siegel, Stock 
Dividends (1932) 11 Harv. Bus. Rev. 76, 81; Editorial (1928) 45 J. Account. 
367, 369; (1928) 46 id. 42, 43, 44. 

2 The more important companies pursuing this policy are: 

(a) North American Co., 24% quarterly in no par common stock, beginning 
October 1, 1923; in force to the present day. 

(b) Electric Bond & Share Co., 14% quarterly in no par common stock, be- 
ginning July 15,1929. The no par stock was converted into $5 par stock March 22, 
1932, at the ratio of 3 no par shares for 1 $5 par share. Subsequent stock divi- 
dends were 4% of $5 par on each no-par share on April 15, 1932, and 14% of 
$5 par on each $5 par share quarterly since that date. 

(c) North American Light & Power Co., 2% quarterly in no par common stock, 
beginning August 15, 1929. This was reduced to 1% on June 1, 1932, and the divi- 
dend was passed September 1, 1932. 

(d) Midland United Co., 14% quarterly in no par common stock, beginning 
December 24, 1929, through December 24, 1931. Dividends have since been passed. 

(e) Middle West Utilities Co., 2% quarterly in no par common stock, beginning 
February 15, 1930. No dividends were paid after February 15, 1932. Receivers 
were appointed in the Federal District Court, N. D. Ill., April 15, 1932. 

(f{) American Commonwealths Power Corp., 23% quarterly in no par common 
stock, beginning October 15, 1929, through October 26, 1931. On December 31, 
1931, the company passed into voluntary receivership. 

3 Typical of the companies paying mixed cash and stock dividends are: 











1927 1928 1929 1930 1931 
Stock | Cash |} Stock | Cash || Stock | Cash || Stock | Cash |} Stock | Cash 





Company 





American Gas & Elec. Co. || 44% | $1. 4% | $t. 54% | $r. 4% | $1. 24% | $r. 
American Power & Lt. Co. 4% | 1. 14% r 14% ‘ 14% | 1. 4% 


American Water Works 
We: Co. cis. eee 24% ; 5% 4 15% ; 5% | t. 


Cities Service Co. ..... 6% : 6% ’ 6% é 6% 30 6% 
Federal Lt. & Tract. Co. 4% ¢ 4% 4 4% 4% | 1.50 4% 
Sears Roebuck and Co. . wiedia s 2% " 4% s 4% | 2.50 2% 













































































In April, 1929, the Cities Service Co. split up its $20 par common into no par 
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issuance at a discount of rights to subscribe to new stock * are outstand- 
ing. These methods, designed to permit retention and immediate re- 
investment of corporate earnings while providing the shareholder a return 
from his invested capital,® necessarily depend upon the ready marketa- 
bility of the stock dividends or rights to subscribe.* Inclusion of shares 
of corporations committed to these policies in the portfolios of trust 
estates * has led to new problems of apportionment between life tenant 
and remainderman. By invoking a technique developed for treating 
extraordinary stock dividends * as a basis for solution, Rhode Island 
Hospital Trust Co. v. Tucker ® has reopened a perplexing problem. 
Many jurisdictions, notably Pennsylvania, whether from vague con- 
siderations of fairness or from a feeling that the life tenant is equitably 
entitled to the net earnings of the corporation during his tenancy, have 
allotted to him all extraordinary stock dividends above the amount 
needed to maintain unimpaired the corpus of the estate.’° Depletion 
is prevented by determining the “intact” value of the stock at the 
inception of the trust and allotting to corpus sufficient dividend stock 
to maintain this figure.1! Extension of this plan to regular stock divi- 
dends is a solution of doubtful merit. Objections to the Pennsylvania 





at the ratio of one to four. It is evident that the yield from such stocks to a trust 
estate is largely dependent upon the price at which the shares were originally pur- 
chased and the market price at which stock dividends can be sold. 

4 Although rights to subscribe are generally issued at less frequent intervals than 
periodic stock dividends, a number of corporations have offered them with great 
regularity. Typical of these are the American Telephone & Telegraph Co., the 
Consolidated Gas Co. of New York, the Detroit Edison Co., and the Pacific Gas 
& Electric Co. Over a period of time, this arrangement has practically the same 
effect upon the corporate structure as a regular stock dividend policy. See (1929) 
129 Comm. & Fin. CHRON. 2754, 2755. 

5 After the decision in Eisner v. Macomber, 252 U. S. 189 (1920), that stock 
dividends are not constitutionally taxable as income, the practice of paying all 
types of stock dividends has greatly increased. See Report of Fed. Trade Comm. 
on Stock Dividends, Sen. Doc. No. 26, 7oth Cong. 1st Sess., at 6—19, 46; Meech, 
Report of Federal Trade Commission on Stock Dividends (1928) 1 U. oF Cut. J. 
or Bus. 485; Whitaker, The Stock Dividend Question (1929) 19 AM. Econ. REv. 
20; Note (1927) 125 Comm. & Fin. Cron. 3585. 

6 This is essential in order to attract investment in the securities. “ Perhaps 
the most provocative feature of the entire subject is the difference between earn- 
ings per share and the amount which a stockholder can realize through sale of his 
dividend stock in the market.” See Wolff, Periodic Rights and Stock Dividends 
(1928) 32 ANNALIST 308, 310; cf. Note (1931) 48 Mac. or WALL ST. 663. 

7 In jurisdictions where investment in corporate stocks is ordinarily improper, 
the trustee may be authorized to hold such securities by an express direction in the 
trust instrument. 

8 See; e.g., Notes (1930) 18 Carir. L. Rev. 535; (1931) 16 Corn. L. Q. 616; 
(1930) 44 Harv. L. Rev. tor. The decisions are collected in Notes (1923) 24 

A. L. R. 9; (1926) 42 id. 448; (1927) 50 id. 375; (1928) 56 id. 1287, 1315; (1929) 
59 id. 1532; (1931) 72 id. 981. 

9 51 R. I. 507, 155 Atl. 661 (1931), on rehearing, 160 Atl. 465 (1932). See 
notes 26, 27, 28, 29, infra. 

10 The leading case is Earp’s Appeal, 28 Pa. 368 (1857). Cf., e.g., Baird’s Estate, 
299 Pa. 39, 148 Atl. 907 (1930); Matter of Osborne, 209 N. Y. 450, 103 N. E. 723, 
823 (1913); Will of Jenkins, r99 Wis. 131, 225 N. W. 733 (1929). 

it Jones v. Integrity Trust Co., 292 Pa. He 140 Atl. 862 (1928); Will of Pabst: 
Soehnlein v. Soehnlein, 146 Wis. 330, 131 N. W. 739 (1911); Baldwin v. Baldwin, 
159 Md. 175, 150 Atl. 282 (1930). 
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rule as applied to extraordinary stock dividends have been directed to 
the complications inherent in the determination of “ intact ” value and 
to the administrative problems of apportionment.’ Market price was 
the first criterion for fixing “ intact ” value; ** later cases rejected this 
test in favor of one based either upon book value ** or “ intrinsic ” 
worth; *° even today the standard in Pennsylvania is uncertain..® A 
few jurisdictions, usually classed with those following the Pennsylvania 
plan,’* proceed upon the theory that the life tenant is entitled only to 
that part of the earnings accumulated during the life tenancy which the 
corporation actually has taken from surplus and appropriated to capital 
against which the stock dividend is declared.'* The result is secured 
by allotting all the dividend stock to corpus subject to a charge in favor 
of the life tenant for the amount of surplus earnings so appropriated to 
capital.° Whatever the variation adopted, administrative difficulties 
and excessive expense are potent arguments against the rule which 
necessitates them.?° If the Pennsylvania formula be applied to small, 





12 See People ex rel. Clark v. Gilchrist, 243 N. Y. 173, 182, 153 N. E. 39, 41 
(1926) ; Scott, Corporate Stocks in Pennsylvania Trusts (1928) 34 Pa. Bar. Ass’N 
Rep. 342; Note (1924) 34 Yate L. J. 195. These difficulties led the commissioners 
for uniform state laws to reject the Pennsylvania rule in drafting the Uniform 
Principal and Income Act. See HANDBOOK OF THE NATIONAL CONFERENCE OF CoM- 
MISSIONERS ON UNIFORM STATE Laws (1931) 326-27; Clark, Analysis of the Pro- 
posed Uniform Principal and Income Act (1930) 50 Trust Cos. 383. The act is 
discussed in Note (1932) 32 Cor. L. Rev. 118. 

13 Earp’s Appeal, 28 Pa. 368 (1857). 

14 Stokes’ Estate (No. 1), 240 Pa. 277, 87 Atl. 975 (1913) ; Thompson’s Estate, 
262 Pa. 278, 105 Atl. 273 (1918). 

15 Estate of Smith, in Trust, 140 Pa. 344, 21 Atl. 438 (1891) ; Matter of Osborne, 
209 N. Y. 450, 103 N. E. 723, 823 (1913) ; see Dickinson’s Estate, 285 Pa. 449, 455, 
132 Atl. 352, 353 (1926). 

16 “To this [the question of apportionment], the court below, appellant, and 
appellee have each given a different answer. It is certain, therefore, that two of 
them must be wrong; in reality all three are.” Jones v. Integrity Trust Co., 292 Pa. 
149, 151, 140 Atl. 862, 863 (1928); see Baird’s Estate, 299 Pa. 39, 41, 148 Atl. 907, 
908 (1930), (1930) 30 Cor. L. REv. 902; In re Waterhouse’s Estate, 162 Atl. 295, 
296 (Pa. 1932); cf. Note (1932) 7 TEMPLE L. Q. go. 

17 New Jersey and Hawaii. See 12 FLetcHer, CYCLOPEDIA OF CORPORATIONS 
(1932) § 5398. , 

18 See Carter v. Crehore, 12 Hawaii 309, 326 (1900); Day v. Faulks, 79 N. J. 
Eq. 66, 69, 81 Atl. 354, 356 (1911), aff'd, 81 N. J. Eq. 173, 88 Atl. 384 (1912). 

19 McCraken v. Gulick, 92 N. J. Eq. 214, 112 Atl. 317 (1920); Koehler v. 
Koehler, 99 N. J. Eq. 141, 132 Atl. 751 (1926); Plainfield Trust Co. v. Bowlby, 
107 N. J. Eq. 68, 151 Atl. 545 (1930). The sum due the life tenant is raised in 
New Jersey by the sale of an amount of the stock sufficient for the purpose. See 
Plainfield Trust Co. v. Bowlby, supra, at 71, 151 Atl. at 546. Hawaii gives a 
fraction of the stock itself to the life tenant. Carter v. Crehore, 12 Hawaii 309 
(1900). Such an apportionment is consistent with a suggested plan for corporate 
accounting under which stock dividends would be treated as income to the ex- 
tent that they have been charged against earned surplus. See Hoxsey, Accounting 
for Investors (1930) 50 J. Account. 251, 269. Since September 11, 1929, the New 
York Stock Exchange has forbidden companies receiving stock dividends to enter 
them on their income accounts at figures higher than they have been charged to 
earnings by the paying corporation. See id. at 279, 280. 

20 See note 12, supra. Administrative procedure may be complicated by the 
necessity for deciding whether losses incurred by the corporation since the inception 
of the trust are capital losses to be subtracted from the intact value or operating 
losses chargeable to earnings. Cf. Dickinson’s Estate, 285 Pa. 449, 132 Atl. 352 
(1926), Note (1926) 74 U. or Pa. L. Rev. 618; Bourne v. Bourne, 240 N. Y. 172; 
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regular stock dividends, aggravation of these disadvantages because of 
the recurrent need for apportionment might lead the courts to adopt a 
rule of thumb allocating the entire distribution to the life tenant.?4_ Such 
a decision would be dictated by the consideration that, since periodic 
stock dividends are presumably declared against current earnings,” the 
normal result of apportionment would be an award to the life tenant. 
Jurisdictions committed to the Massachusetts rule may find it more 
difficult to solve the problem in this manner.”* Their practice, admit- 
tedly grounded on convenience,** is uniformly to treat extraordinary 
stock dividends as corpus.*° The courts of these states have considered 





148 N. E. 180 (1925) ; see (1926) 26 Cor. L. Rev. 117. But see (1925) 12 VA. L. 
Rev. 77, 78. Another computation may be necessary if the stock is sold; the sale 
is regarded as a liquidation, and the proportion of the proceeds attributable to 
earnings during the life tenancy is given to the life tenant. Nirdlinger’s Estate, 
290 Pa. 457, 139 Atl. 200 (1927), Note (1928) 76 U. or Pa. L. Rev. 589; see 
Packer’s Estate (No. 1), 291 Pa. 194, 197, 139 Atl. 867 (1927). The expense of 
apportionment may be a serious drain upon the estate. In Hagedorn v. Arens, the 
court, after pointing out that the ordinary fiduciary needs expert assistance in 
making the necessary computations, allowed accountant’s fees totaling $3,936.42. 
106 N. J. Eq. 377, 382, 150 Atl. 4, 7 (1930). 

21 For this reason ordinary cash dividends usually are not apportioned even 
under the Pennsylvania rule. See 2 Perry, TRUSTS AND TRUSTEES (7th ed. 1929) 
§556b; Union County Trust Co. v. Gray, 110 “. J. Eq. 270, 274, 159 Atl. 625, 628 
(1932); In re Waterhouse’s Estate, 162 Atl. 295, 296 (Pa. 1932). Convenience 
dictated this exception. See McKeown’s Estate, 263 Pa. 78, 85, 106 Atl. 189, 191 
(1919) ; Union County Trust Co. v. Gray, supra, at 274, 159 Atl. at 628; Matter 
of Osborne, 209 N. Y. 450, 477, 103 N. E. 723, 731 (1913). But New Jersey has 
recently held that ordinary cash dividends may be apportioned if it affirmatively 
appears that they are not derived from earnings. City Bank Farmers’ Trust Co. v. 
McCarter, 111 N. J. Eq. 315, 162 Atl. 274 (1932); see Hagedorn v. Arens, 106 
N. J. Eq. 377, 381, 150 Atl. 4, 7 (1930). 

22 See Forty-SEcOND ANNUAL REPORT TO THE STOCKHOLDERS OF THE NORTH 
AMERICAN CoMPANY (1932) 4; Siegel, supra note 1, at 80; Gould, supra note 1, at 
668, 669. There is always the danger, however, that share dividends may be de- 
clared although earnings are insufficient or non-existent. In such a case the dividend 
is a mere dilution of the stock. See (1929) 129 Comm. & Fin. CHron. 2754. The 
New York Stock Exchange has expressed disapproval of the issuance of periodic 
stock dividends not declared against earnings. See (1930) 130 Comm. & Fin. 
CHRON. 3096. 

If a corporation expressly states that a stock dividend is declared from earnings 
since the inception of a trust, by statute Connecticut provides that the dividend 
shall go to income. In the absence of either such a declaration or an express 
direction in the will, the shares are to be treated as corpus. Conn. GEN. STAT. 
(1930) § 4966. 

23 On the other hand, regular share dividends will cause no trouble in Kentucky, 
for in that state all dividends declared during the life tenancy, whether in cash or 
stock, aré appropriated to income. Lightfoot v. Beard, 230 Ky. 488, 20 S. W.(2d) 
90 (1929); Bireley’s Adm’rs v. United Lutheran Church in Am., 239 Ky. 82, 
39 S. W.(2d) 203 (1931). Compare duPont v. Peyton, 15 Del. Ch. 255, 136 Atl. 149 
(1927), (1927) 11 Minn. L. Rev. 659. 

24 See Minot v. Paine, 99 Mass. ror, 108 (1868). Similar considerations have 
led a number of jurisdictions recently to adopt the Massachusetts view. In re Joy’s 
Estate, 247 Mich. 418, 225 N. W. 878 (1929) ; Hayes v. St. Louis Union Trust Co., 
317 Mo. 1028, 298 S. W. 91 (1927); United States Trust Co. v. Cowin, 121 Neb. 
427, 237 N. W. 284 (1931); Lamb v. Lehmann, 110 Ohio St. 59, 143 N. E. 276 
(1924). By statute New York has adopted the Massachusetts rule. N. Y. Pers. 
raed Law (1909) §17A, as added by Laws 1922, c. 452, and amended by Laws 
1926, c. 843. 

25 Gibbons v. Mahon, 136 U. S. 549 (1890); and cases cited in note 24, supra. 
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the stock itself rather than its value to be the principal of the estate and 
have made the existence of income dependent upon an actual distribu- 
tion of assets by the corporation. The test is one of cash realization. 
Periodic stock dividends likewise represent retention rather than dis- 
tribution of corporate assets; if the Massachusetts conception be logi- 
cally followed, they also must be appropriated to capital. And this was 
the holding in Rhode Island Hospital Trust Co. v. Tucker.*® 

A corollary of the decision was a decree that the shares were unpro- 
ductive and hence improper trust investments.?’ It may be urged that 
this result cannot greatly prejudice the life tenant for he is awarded a 
portion of the proceeds received from the sale of the unproductive 
stock 2° and he will receive the income from the balance upon reinvest- 
ment. But where the securities yield both regular stock dividends 
and a small cash return, injury to the present beneficiary may be serious. 
If dividend stock be treated as principal,*® the life tenant’s return 
may be unjustifiably low.*° Moreover, his right to an apportionment 
of the proceeds, if the original stock be sold to permit a more productive 
investment, seems doubtful.*t The same difficulties are presented by 
reduced cash dividends, coupled with regularly offered rights to sub- 





26 A testamentary trust estate established in 1928 included shares in the North 
American Company, the Middle West Utilities Company, and the Cities Service 
Company. See notes 2, 3, supra. The trustee brought a bill for instructions as to 
the apportionment to be made of the stock dividends received from these shares. 
It was held that all dividends so received should be allotted to corpus. 51 R. I. 507, 
155 Atl. 661 (1931). Prior Rhode Island decisions had established that extraordi- 
nary stock dividends were to be treated as principal. Parker v. Mason, 8 R. I. 427 
(1867); Petition of Brown & Larned, 14 R. I. 371 (1884). But the court later 
apportioned an extraordinary cash dividend, refusing to follow on this point juris- 
dictions committed to the Massachusetts rule. Rhode Island Hospital Trust Co. 
v. Peckham, 42 R. I. 365, 107 Atl. 209 (1919). 

27 On rehearing, the court decided that the shares of the North American Com- 

pany and the Middle West Utilities Company were unproductive. The trustee was 
ordered to dispose of these holdings as soon as practicable. However, no direction 
as to the disposition of the Cities Service Company stock was given. 160 Atl. 465 
(R. I. 1932) ; cf. Rhode Island Hospital Trust Co. v. Tucker, Final Decree, July s, 
1932. 
28 The final decree in the Tucker case provided that the proceeds of the sale 
of the North American Company and the Middle West Utilities Company stock 
should be apportioned in the same manner as returns from the sale of unproductive 
land. Cf. Howe v. Earl of Dartmouth, 7 Ves. 137a (1802); Edwards v. Edwards, 
183 Mass. 581, 67 N. E. 658 (1903); Lawrence v. Littlefield, 215 N. Y. 561, 
109 N. E. 611 (1915) ; see 2 PERRY, op. cit. supra note 21, § 549. 

29 This was, with respect to the stock in the Cities Service Company, the holding 
of the Tucker case. A recent Illinois case involved the same question; it was 
decided that the stock dividend should go to the remainderman. Eastman v. State 
Bank of Chicago, 259 Ill. App. 607 (1931), certiorari denied, 259 Ill. App. xiv (1931). 

80 The Cities Service Company stock in the Tucker estate yielded a cash return 
of but o.46% on the inventory value of the shares ($65) and of but 1% on the 
market value of the stock at the time of filing the bill by the trustee ($29). See Brief 
for the Trustee upon Reargument, Rhode Island Hospital Trust Co. v. Tucker, 23; 
cf. note 3, supra. It may be doubted whether a trustee might properly retain an 
investment bearing so low a return to the life tenant. Cf. Estate of Shields, 
14 Phila. 307 (1881) (yield of 2.8% held too low) ; Whitecar’s Estate, 147 Pa. 368, 
23 Atl. 575 (1892) (trustee surcharged 1% on a 3% investment); see BOGERT, 
Trusts (1921) 348; Lorinc, Trustee’s HanpBoox (4th ed. 1928) 135. 

81 See Brief for the Trustee upon Reargument, Rhode Island Hospital Trust 
Co. v. Tucker, 23. 
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scribe. Even in jurisdictions following the Pennsylvania rule, occa- 
sional rights to subscribe have generally been treated as corpus.*? If 
this disposition be made of periodic rights to subscribe, the life tenant 
may be injured in the same manner as by the operation of the Massa- 
chusetts plan with respect to mixed cash and stock dividends. 

The consequences of an application of either the Massachusetts or 
the Pennsylvania rule to distributions made under these new methods 
of corporate finance indicate that the problem cannot be solved satis- 
factorily by an extension of old techniques. The distinctive character- 
istics of the issues — absence of normal cash returns, the prevailing 
policy of declaring stock dividends or stock rights out of current earn- 
ings, and the ready marketability of the shares or rights — all suggest 
that an @ priori concept of income is inapplicable to these substitutes 
for a distribution in cash.** From the practical viewpoint of realizable 
returns from the investment of a definite sum of money, share dividends 
declared out of current earnings would seem as much “ income ” to the 
estate as if they were declared in cash.** Certainly, classification of the 





382 Lauman v. Foster, 157 Iowa 275, 135 N. W. 14 (1912); Hite’s Devisees v. 
Hite’s Ex’r, 93 Ky. 257, 20 S. W. 778 (1892); Plainfield Trust Co. v. Bowlby, 
107 N. J. Eq. 68, 151 Atl. 545 (1930); Estate of Merrill, 196 Wis. 351, 220 N. W. 
215 (1928); see Note (1930) 44 Harv. L. Rev. 101, 102. But cf. Holbrook v. 
Holbrook, 74 N. H. 201, 66 Atl. 124 (1907); Rockwell v. Dow, 85 N. H. 58, 154 
Atl. 229 (1931); Jones v. Integrity Trust Co., 292 Pa. 149, 140 Atl. 862 (1928); 
(1918) 18 Cor. L. Rev. 496; Note (1924) 33 YALE L. J. 774, 776. 

33 A satisfactory answer is not to be expected from the application of a definitive 
concept of “income”. It is the sense in which the word is used that will determine 
its meaning; the trustee, the economist, or the tax collector will each attach a 
different connotation to “income”. See, e.g., Eisner v. Macomber, 252 U. S. 189, 
206-07 (1920) ; Brandeis, J., dissenting, id. at 236; Equitable Trust Co. v. Prentice, 
250 N. Y. 1, 11, 164 N. E. 723, 725 (1928); Powell, Income from Corporate Divi- 
dends (1922) 35 Harv. L. Rev. 363; Notes (1930) 44 Harv. L. Rev. 101; (1932) 
45 id. 1072; FisHER, THE INCOME CONCEPT IN THE LIGHT OF EXPERIENCE (1927) 3; 
Haig, The Concept of Income,in THE FepERAL INCOME Tax (1921) 1. Illustrative 
of this are the Massachusetts holdings that stock dividends are not income to the 
life tenant but may be taxed as income. Minot v. Paine, 99 Mass. ror (1868) (life 
tenant); Tax Comm’r v. Putnam, 227 Mass. 522, 116 N. E. 904 (1917) (tax). 
The question whether periodic stock dividends are income has provoked conflicting 
answers from accountants. See, e.g., Hoxsey, supra note 19, at 270; Seigel, supra 
note 1, at 86; Note (1926) 5 Harv. Bus. Rev. 102, 106; (1930) 49 J. Account. 
83-88, 466; (1929) 129 Comm. & Fin. CHRON. 2754, 2755. 

84 The argument is frequently adduced that a stock dividend of any type 
cannot be income since the assets remain in the corporation and the shareholder 
merely receives a new paper evidence of his right. See Gibbons v. Mahon, 136 
U.S. 549, 569 (1890) ; Whitaker, supra note 5, at 32; Note (1926) 5 Harv. Bus. 
REv. 102,-106. It is said that the stockholder is no richer after receiving the divi- 
dend than before. But this is equally true when a cash dividend is paid. From 
the point of view of the settlor of a trust, any return which leaves the original 
value of ‘his invested capital unimpaired would seem to be income. In issuing a 
regular stock dividend the corporation has provided its shareholders with a separate 
evidence of their right to its accumulated earnings, which they can by sale readily 
convert into cash. A stockholder in the North American Company can execute a 
permanent order for the sale of his dividends. Thereafter, the company sends him 
the proceeds instead of the paper. See Moopy’s MANvat, Pusiic Utiirtes (1932) 
466, 470. It is difficult to see why these returns are not income to the estate. 
See Hoxsey, supra note 19, at 271. The argument that classification of regular 
stock dividends as income will result in the diminution of the trust estate’s frac- 
tional control of the corporation is largely answered by the consideration that the 
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“ 


common stock of the North American Company as “ unproductive ” 
would be a surprise to its holders.*®° Clearer recognition by the courts 
of the character and purpose of such issues may lead to an adoption of 
the lay view that they are to be treated as income. This solution would 
leave open to the trustee investment opportunities denied him by the 
decree in the Tucker case.*® 

Irrespective of the conclusion reached by the courts, the practical 
problem for lawyers is draftsmanship of the trust instrument. It has 
been suggested that a clear expression of the settlor’s intent would 
always be decisive of the allocation to be made and would avoid litiga- 
tion and the expense of a judicial determination.** However, a definite 
allocation to corpus,** or even a grant of discretion to the trustee, if 
exercised in favor of the remainderman,*® might be ineffective in view 
of the possibility that the statutes against accumulations *® would be 
violated. 





holdings of the ordinary trust estate in any one corporation are not sufficiently large 
to render their voting power an element of value in the principal of the estate. 

85 That this term is hardly applicable to the stock of the North American Com- 
pany is revealed by the following table: 


Year Consolidated Ci lidated Consolidated book Percentage of earnings 
earnings earnings per share value per share share to book value per share 


1923 $ 8,242,436 $3.59 $16.43 21.85 
1924 9,237,823 3.32 17.80 18.65 
1925 11,532,491 3-74 24.68 15.15 
1926 15,743,400 4.05 26.12 15.51 
1927 17,434,626 4.06 26.65 15.23 
1928 22,582,721 4.68 29.70 15.76 
1929 26,986,790 5.03 32.37 15.54 
1930 27,003,086 4.53 33.67 13.46 
1931 22,452,916 3.41 33-39 10.21 





See Siegel, supra note 1, at 84; cf. Forty-Seconp ANNUAL REPORT TO THE STOCK- 
HOLDERS OF THE NorTH AMERICAN COMPANY (1932) 4. 

36 See notes 27, 30, supra; compare the stocks listed in notes 2, 3, 4, supra. 

87 See Notes (1930) 18 Cari. L. Rev. 535, 541; (1923) 23 Cor. L. Rev. 369, 
372; (1931) 10 Tex. L. Rev. 75, 86. 

88 In Maris’s Estate, 301 Pa. 20, 151 Atl. 577 (1930), the testator provided that 
“ all stock dividends consisting of shares of stock of the corporations issuing them 
shall be considered as principal.” It was not clear whether the testator had in mind 
extraordinary or regular stock dividends. The provision was held to be a direc- 
tion for an accumulation void under the Pennsylvania statute, and the court there- 
fore directed that the property be awarded to the life tenant. See Note (1931) 79 
U. or Pa. L. Rev. 336; (1931) 15 Munn. L. REv. 483. 

39 Equitable Trust Co. v. Prentice, 250 N. Y. 1, 164 N. E. 723 (1928), held 
that such a provision was not violative of the New York statute against accumu- 
lations in force at the time of the drafting of the will. The decision may have 
been influenced by the fact that the New York legislature, prior to the opinion, had 
specifically provided that the addition of stock dividends to principal should not be 
deemed an accumulation of income. See N. Y. Laws 1922, c. 452, as amended by 
Laws 1926, c. 843. The case is discussed in (1929) 29 Cot. L. REv. 843. 

40 See, e.g., The Thelluson Act, 39 & 40 Geo. III, c. 98 (1800) ; In. Rev. Stat. 
(Cahill, 1931) c. 3, $145; N. Y. Pers. Prop. Law (1909) § 16; Pa. Strat. ANN. 
(Purdon, Supp. 1932) tit. 20, § 3251; Wis. Stat. (1931) §§ 230.37, 230.38; Runk, 
American Statutory Modifications of the Rule Against Perpetuities, of Trusts for 
Accumulation and of Spendthrift Trusts (1932) 80 U. or Pa. L. REv. 397, 399. 





i 2 ak a of ie ate: cs 


a 


NOTES 305 


InroaDS Upon MunicipAL IMMUNITY IN Tort.— Firmly en- 
trenched is the rule that municipal liability in tort depends upon the 
nature of the function involved: if corporate, there is liability; * if 
governmental, there is immunity.” Legal writers have urged that lia- 
bility be imposed for all tortious injuries resulting from municipal 
activity regardless of the function being performed.* Judicial reluctance 
to abandon the criticized distinction may perhaps be explained by the 
conviction that such a step would partake of legislation. However, 
where liability has been consistent with formal adherence to the rule, 
the injustice which the plaintiff would suffer from municipal immunity 
has often moved courts to permit recovery.® Since no clear-cut dif- 
ferentiation between corporate and governmental functions is possible,® 
the courts repeatedly have been able to attach the proprietary label 
when the other might well be expected.’ Effective as is this judicial 





1 Chafor v. Long Beach, 174 Cal. 478, 163 Pac. 670 (1917) ; Roumbos v. Chi- 
cago, 332 Ill. 70, 163 N. E. 361 (1928); Missano v. New York, 160 N. Y. 123, 54 
N. E. 744 (1899); see 4 Ditton, Municrpat CorporaTions (5th ed. 1911) § 1665; 
6 McQuitiin, Municrpat Corporations (2d ed. 1928) § 2792. South Carolina 
alone denies recovery for torts arising from proprietary activities. Irvine v. Green- 
wood, 89 S. C. 511, 72 S. E. 228 (1911). 

2 Harris v. District of Columbia, 256 U. S. 650 (1921); Hill v.. Boston, 122 
Mass. 344 (1877) ; Maxmilian v. New York, 62 N. Y. 160 (1875) ; see WuITE, NeEc- 
LIGENCE OF MuNICIPAL CoRPORATIONS (1920) § 4; 6 McQurtiin, Municrpat Corro- 
RATIONS § 2793. The immunity is not recognized in admiralty law. Workman v. 
New York City, 179 U.S. 552 (1900). 

8 See Borchard, Government Liability in Tort (1924) 34 YALE L. J. 1, 129, 229; 
Doddridge, Distinction Between Governmental and Proprietary Functions of Mu- 
nicipal Corporations (1925) 23 Micu. L. Rev. 325; Harno, Tort Immunity of Mu- 
nicipal Corporations (1921) 4 Itt. L. Q. 28; cf. Maguire, State Liability for Tort 
(1916) 30 Harv. L. REv. 20. 

4 Courts have occasionally suggested that partial or total abrogation of mu- 
nicipal immunity is a fit subject for legislative consideration. See Scibilia v. Philadel- 
phia, 279 Pa. 549, 560, 124 Atl. 273, 277 (1924); Jones, J., dissenting, in Fowler v. 
Cleveland, 100 Ohio St. 158, 181, 126 N. E. 72, 79 (1919). 

5 See (1926) 15 Nat. Mun. Rev. 302. One court has gone so far as to deny all 
immunity to cities having the commission form of government on the ground that 
their activities partake more of the nature of a business than of a government. 
Kaufman v. Tallahassee, 84 Fla. 634, 94 So. 697 (1922). A practical objection to 
the holding is its tendency to discourage experimentation in local government by 
making new forms more costly than the old. Some doubt is thrown on the present 
status of the decision by a subsequent appeal of the case wherein the same result 
was reached, but on different grounds. Tallahassee v. Kaufman, 87 Fla. 119, 100 
So. 150 (1924). 

® See Rowan v. Galveston, 13 F.(2d) 257 (S. D. Tex. 1926), aff'd, sub nom. 
Galveston v. Rowan, 20 F.(2d) sor (C. C. A. sth, 1927) ; 6 McQumtin, Municrpar 
a game ag § 2792; Borchard, supra note 3, at 129; Note (1920) 34 Harv. L. 

v.66. — 

The impossibility of drawing a definite iine is illustrated by the attempt of 
Rugg, C. J., to state a criterion for classifying municipal activities: “ The underlying 
test is whether the act is for the common good without the element of special 
corporate benefit or pecuniary profit.” See Bolster v. Lawrence, 225 Mass. 387, 
390, 114 N. E. 722, 724 (1917). Obviously the indefiniteness of “ special corporate 
benefit” is such that the test, far from resolving the difficulty, merely makes 
hecessary an extra step before reaching the inevitable impasse. Sooner or later one 
is driven to the conclusion that “ proprietary” and “ governmental” as used in 
this connection are terms so incapable of definition as to make impossible any ra- 
tional classification of municipal activities. 

* This method of increasing municipal liability by including functions within 
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device, its possibilities are limited by the fact that stare decisis makes 
difficult the transfer of a function from the governmental group into the 
private group.* Consequently, the usefulness of the method will greatly 
decrease as more activities become judicially classified; if further in- 
roads upon municipal immunity are desired, other techniques must be 
evolved. And there have been cases, not important for their number 
but significant for their method, which may indicate the direction of 
future developments. 

In Hoffman v. City of Bristol® the Connecticut court invoked the 
rule that a municipality cannot escape liability for personal injuries 
resulting from a nuisance of its own creation.’° Since the court regarded 
the function involved as governmental, recovery on the ground of negli- 
gence was precluded by previous decisions; ‘* but nuisance was held 
to be a sufficient basis for relief‘? _The court remarked that the plaintiffs 
in the earlier cases might have been successful if they had relied upon 
nuisance instead of upon negligence alone.’* The bar took the hint. 
In Capozzi v. City of Waterbury,'* agents of the defendant placed and 





the proprietary group is applied in at least three types of cases: (1) A function al- 
ready classified as governmental by most states may be designated as private when 
it arises in the first instance. For example, a number of courts have recently, con- 
trary to the weight of authority, classified the maintenance of parks and play- 
grounds as a corporate function. See (1931) 20 Nat. Mun. Rev. 298; cf. Note 
(1924) 29 A. L. R. 863. (2) A particular operation may be labelled corporate 
though incidental to, or even essential to, proper performance of a governmental ac- 
tivity. Opocensky v. South Omaha, 1o1 Neb. 336, 163 N. W. 325 (1917) ; Oklahoma 
City v. Foster, 118 Okla. 120, 247 Pac. 80 (1926) ; Mulcairns v. Janesville, 67 Wis. 
24, 29 N. W. 565 (1886); see Note (1929) 14 Corn. L. Q. 351, 356; (1930) 44 
Harv. L. Rev. 302. But cf. Wilcox v. Rochester, 190 N. Y. 137, 82 N. E. 1119 
(1907). (3) Where a tort occurs in connection with the use or ownership of prop- 
erty devoted indiscriminately to the performance of both functions, at least one 
court has arbitrarily treated it as arising from corporate activity. Bell v. Pitts- 
burgh, 297 Pa. 185, 146 Atl. 567 (1929); see (1931) 80 U. or Pa. L. REV. 310. 
Usually courts attempt to allocate the tort to the function occasioning the injury. 
Cf. Boyce v. San Diego Union High School Dist., 1 Pac.(2d) 1037 (Cal. App. 1931) ; 
Baty v. Binghamton, 234 App. Div. 157, 254 N. Y. Supp. 363 (1931); Pleasants v. 
Greensboro, 192 N. C. 820, 135 S. E. 321 (1926). 

8 The supreme gesture was Fowler v. Cleveland, 100 Ohio St. 158, 126 N. E. 72 
(1919). To hold the operation of a fire truck returning from a fire a proprie- 
tary function, it was necessary to overrule Frederick v. Columbus, 58 Ohio St. 
538, 51 N. E. 35 (1898). But three years later the court overruled the Fowler 
decision and returned to the former classification. Aldrich v. Youngstown, 106 
Ohio St. 342, 140 N. E. 164 (1922). 

® 113 Conn. 386, 155 Atl. 499 (1931). 

10 Jones v. Great Barrington, 273 Mass. 483, 174 N. E. 118 (1930); Capp v. 
St. Louis, 251 Mo. 345, 158 S. W. 616 (1913) ; Davoren v. Kansas City, 308 Mo. 
513, 273 S. W. gor (1925) ; Knoxville v. Lively, 141 Tenn. 22, 206 S. W. 180 (1918); 
see Winona v. Botzet, 169 Fed. 321, 332 (C. C. A. 8th, 1909) ; Herman v. Buffalo, 
214 N. Y. 316, 318, 108 N. E. 451, 452 (1915) ; Note (1931) 75 A. L. R. 1196. 

11 Epstein v. New Haven, 104 Conn. 283, 132 Atl. 467 (1926); Hannon v. 
Waterbury, 106 Conn. 13, 136 Atl. 876 (1927) ; O’Donnell v. Groton, 108 Conn. 622, 
144 Atl. 468 (1929). 

12 Cf. Roth v. District of Columbia, 16 App. D. C. 323 (1900); Nashville v. 
Mason, 137 Tenn. 169, 192 S. W. 915 (1916) ; Knoxville v. Lively, 141 Tenn. 22, 206 
S. W. 180 (1918) ; 6 McQuiitin, Municrpat Corporations § 2812. Contra: Braun- 
stein v. Louisville, 146 Ky. 777, 143 S. W. 372 (1912). 

18 Hoffman v. City of Bristol, 113 Conn. at 39:, 155 Atl. at sor. 

14 160 Atl. 435 (Conn. 1932). 
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left standing two stakes near the sidewalk, thereby creating an un- 
necessary risk of injury. A fall over one stake onto the other fatally 
injured the plaintiff’s decedent. The plaintiff pleaded nuisance and 
recovered. The lack of any precise definition of nuisance’ left the 
court free to approve a charge *® which by its indefiniteness went far 
toward permitting the jury to find a nuisance in a doubtful situation. 
In these cases the danger arose from the condition of property — the 
common type of nuisance. But, in allowing recovery on the ground of 
nuisance for injuries caused by the act of driving the fire chief’s auto- 
mobile at an excessive rate of speed, the Florida decision of Maxwell v. 
City of Miami *' clearly extends the doctrine to conduct generally gov- 
erned by principles of negligence.’* Under this exceptional application, 
the stamp of nuisance could be utilized practically to abolish the rule of 
immunity. The Connecticut cases, while more moderate, reveal that 
nuisance can be used at least to encroach upon it. 

Despite general adherence to the doctrine of municipal immunity, 
New York has developed a rule which, though applicable to but one 
governmental function, does shift tort loss from the injured party to the 
public. In Herman v. Board of Education *® the Court of Appeals held, 
in accord with a line of earlier decisions,*° that the Board of a School 
District was liable for its own negligent activity. Immunity usual to a 
civil division of the state was said to attach to the School District; 
responsibility of agents for their own torts justified holding the Board, a 
“ corporate agent ”’, liable. Any apparent conflict between this immunity 
and liability the Court resolved by pointing out that the Board of Edu- 
cation was a body corporate distinct from the School District. But the 





15 See Melker v. New York, 190 N. Y. 481, 487, 83 N. E. 565, 567 (1908); 
Joyce, Law or NuIsANcE (1906) § 2. To what extent continuance of the dangerous 
or annoying condition is an essential ingredient of nuisance is doubtful. Cf. Lincoln 
v. Boston, 148 Mass. 578, 20 N. E. 329 (1889); Kerr v. Brookline, 208 Mass. 190, 
94 N. E. 257 (1911) ; Speir v. Brooklyn, 139 N. Y. 6, 34 N. E. 727 (1893). 

16 “Tf the natural tendency of the act complained of is to create danger and 
inflict injury upon person or property, it may be found a nuisance as a matter of 
fact. And in the case before us, you are to determine, as a matter of fact, whether 
or not the defendant performed the work in connection with these stakes in such 
a manner as would unnecessarily expose the plaintiff to injury.” See Capozzi v. 
City of Waterbury, 160 Atl. at 437. The approval of the charge was a square 
holding, since error was assigned thereto. The defense counsel urged that “the 
court’s definition of ‘ nuisance’ in its charge was indefinite and misleading.” See 
id. at 436. 

17 87 Fla. 107, 100 So. 147 (1924). Liability was predicated on alternative 
grounds: (1) nuisance; (2) failure to keep the streets in a reasonably safe condition ; 
(3) fire fighting was not “such an essentially or exclusively governmental func- 
tion” as to exempt the city from liability. Of these, nuisance was the least ex- 
treme basis of recovery and the one on which most reliance was apparently placed. 
Cf. Tallahassee v. Kaufman, 87 Fla. 119, 100 So. 150 (1924). 

18 See Winfield, Nuisance as a Tort (1931) 4 Cams. L. J. 189, 201. 

19 234 N. Y. 196, 137 N. E. 24 (1922), Note (1923) 8 Corn. L. Q. 248. 

20 Wahrman v. Board of Education, 187 N. Y. 331, 80 N. E. 192 (1907); 
McCarton v. New York, 149 App. Div. 516, 133 N. Y. Supp. 939 (1912) ; Kelly v. 
Board of Education, 191 App. Div. 251, 180 N. Y. Supp. 796 (1920); Jaked v. 
Board of Education, 198 App. Div. 113, 189 N. Y. Supp. 697 (1921); see Note 
(1922) 7 Corn. L. Q. 176. But cf. Reynolds v. Board of Education, 33 App. Div. 
88, 53 N. Y. Supp. 75 (1898). 
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immunity of the District was rendered illusory by the court’s state- 
ment that the judgment against the Board could be paid from funds 
collected for the School District.21 The Herman case, however, sanc- 
tioned encroachment upon the District’s immunity only in the relatively 
uncommon situation where the Board would itself be at fault; Lessin v. 
Board of Education *? extended the Board’s liability to the more usual 
case involving negligence of a subordinate. The court declared that the 
corporate duty of maintaining school grounds in a safe condition was 
non-delegable. In view of the admitted impracticability of performance 
without delegation, such a theory savors strongly of respondeat 
superior. If further extended, any governmental unit acting through a 
corporate board or commission may be made to bear the burden of 
torts arising out of activities of a governmental nature.** 

Suits against municipalities for torts to property have in general been 
more successful than actions for torts to the person. Nuisance has more 
frequently been a ground for permitting recovery in the former cases 
than in the latter.2° And insofar as a state constitutional provision that 
private property shall not be taken for public use without just com- 
pensation has been a basis of recovery,”® its nature has limited its scope 
to actions for property damage. Indeed, two cases have allowed damages 
for injuries to property while denying recovery for personal injuries 
which arose from the same tortious conduct.?* The disparity in relief 
obtained would seem a reason, in addition to the admittedly harsh 
effect of municipal immunity on the plaintiffs, for provoking legislative 
action. But until legislation ** abrogates the rule, the courts have 
available techniques for the curtailment of its application. 





21 “ Although it acts in its corporate capacity, it is not absolved from liability 
as a governmental agency to the extent of the funds vested in it for the purpose 
by the statute or which it is empowered thereby to raise by local taxation.” Her- 
man v. Board of Education, 234 N. Y. at 202, 137 N. E. at 26. As has been pointed 
out, the Board, unlike other agents, could not have any private funds or estate out 
of which to satisfy the judgment. See Note (1923) 8 Corn. L. Q. 248. 

22 247 N. Y. 503, 161 N. E. 160 (1928). 

23 “ The members of the Board cannot discharge that duty collectively without 
the intervention of agents or employees, but the duty of the Board is not complete 
when it appoints such agents or employees.” Lessin v. Board of Education, 247 
N. Y. at 511, 161 N. E. at 163. 

24 See (1928) 17 Nat. Mun. REv. 539; cf. note 5, supra. 

25 See Borchard, supra note 3, at 138. 

26 Georgetown v. Ammerman, 143 Ky. 209, 136 S. W. 202 (1911); Ashley v. 
Port Huron, 35 Mich. 296 (1877); Parish v. Yorkville, 96 S. C. 24, 79 S. E. 635 
(1913); see Harno, supra note 3, at 37; (1924) 22 Micu. L. Rev. 275. But cf. 
Miller v. Palo Alto, 208 Cal. 74, 280 Pac. 108 (1929). A clear case for recovery is 
presented where the constitutional provision uses the words “ taking or damaging ”. 
Swift & Co. v. Newport News, 1os5 Va. 108, 52 S. E. 821 (1906). 

27 Williams v. Greenville, 130 N. C. 93, 40 S. E. 977 (1902); Hines v. Rocky 
Mount, 162 N. C. 409, 78 S. E. 510 (1913). 

28 A few states have statutes abrogating immunity in specified situations. For 
example, Connecticut imposes liability for the negligent driving of vehicles trans- 
porting school children. See Conn. Gen. Stat. (1930) § 5989. And a number of 
jurisdictions make a municipality responsible for any employee’s negligent operation 
of a motor vehicle. See, e.g., N. Y. Laws 1929, c. 466; Pa. Stat. Ann. (Purdon, 
Supp. 1932) tit. 75, § 212; Wis. Stat. (1931) § 66.095. In Pennsylvania, curiously 
enough, a fire truck is not a “motor vehicle” within the meaning of this act. 
Devers v. Scranton, 161 Atl. 540 (Pa. 1932). 
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PRooF IN BANKRUPTCY BY A TRUSTEE FOR BONDHOLDERS. — In re 
International Match Corp.,' in allowing the trustee under a bond inden- 
ture * to prove a claim in bankruptcy on behalf of bondholders who had 
not acted for themselves, has sanctioned a method by which all holders 
may share in the distribution of assets, even though they had no notice 
of the proceedings in time to file claims within the period set by § 57n of 
the Bankruptcy Act.* The usefulness of the more frequent device of 
a bondholders’ committee is limited by the fact that proof can be made 
only upon bonds deposited with it; * where they are payable to bearer, 
the difficulties in giving adequate notice to the bondholders or in securing 
possession of the certificates may be insurmountable. Although partici- 
pation by all the bondholders in the bankruptcy distribution seems 
highly desirable,’ the difficulty is to develop a legal technique which will 
permit proof by the trustee without impairing the rights of the bond- 
holders.® In the Jnternational Match case an express covenant to pay the 
trustee in the event of default was obviously intended to create a direct 
obligation to it. A previous decision in a mortgage foreclosure action, 
considering an identical provision, had advanced the theory that the 
bondholders’ title was defeasible, and that upon default by the debtor 
corporation, title passed by force of the indenture to the trustee.” How- 
ever, this suggestion fails to satisfy the exigencies of the present situa- 
tion,® which appear to be met only by the proposition of the Jnterna- 
tional Match case that there are two obligations evidencing a single 





1 U. S. Dist. Ct., S. D. N. Y., Sept. 7, 1932 (per Mack, J.). 

2 The bonds were unsecured, but provisions were made for payment of the full 
amount of the indebtedness to the trustee in case of default. The trustee was 
given power to enforce this covenant by suit in its own name as trustee of an ex- 
press trust, and to prove a claim for the whole amount in the event of receivership 
or bankruptcy. Individual bondholders were not to be permitted to sue unless the 
trustee had refused to act within a reasonable time after default. Such provisions 
are designed to prevent multiplicity of suits and unfair advantage to individual 
holders. Cf. Lidgerwood v. Hale & Kilburn Corp., 47 F.(2d) 318, 320 (S. D. N. Y. 
1930). 

3 44 Stat. 666 (1926), 11 U. S. C. Supp. V §93(n) (1931). The section re- 
quires that claims be proved within six months after adjudication of bankruptcy. 

# Section 57b of the Bankruptcy Act provides: “ Whenever a claim is founded 
upon an instrument of writing, such instrument, unless lost or destrcyed, shall be 
filed with the proof of claim.” 30 Stat. 560 (1898), 11 U.S. C. § 93(b) (1926). 

5 The limitation on the time for proof is necessary for speedy administration; 
that it may operate to exclude rightful claims is merely incidental. See In re 
McCarthy Portable Elevator Co., 205 Fed. 986, 988 (D. N. J. 1913). There would 
seem to be no objection to the inclusion of as many creditors as possible, provided 
that administration is not unduly protracted. 

® The draftsman of the trust indenture is faced with the problem of preserving 
the quality of negotiability in the bonds. An unequivocal grant of rights upon the 
bonds to the trustee may deprive them of negotiability under § 1 of the Negotiable 
Instruments Law. See Steffen and Russell, The Negotiability of Corporate Bonds 
(1932) 41 Yate L. J. 798, 810. 

7 See Continental-Equitable Title & Trust Co. v. National Prop. Co., 273 Fed. 
967, 971 (D. Del. 1921) ; cf. Central Nat. Bank of Phila. v. Bateman & Cos., Inc., 
15 Del. Ch. 31, 34, 131 Atl. 202, 203 (1925). 

8 If the right to prove a claim is based upon the trustee’s title to the bonds, 
$57b of the Bankruptcy Act would seem to require that the bonds be filed with 
the claim. See note 4, supra. This would subject the trustee to the same handicap 
Which hampers bondholders’ committees, denying protection to those whom the 
decision in the International Match case seeks to safeguard. 
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debt.® Giving one promise as security for another is not uncommon,’ 
and in such a case a cause of action may exist upon each,"* though dupli- 
cation of claims in bankruptcy or receivership will not be permitted.'* 

The possibilities of the dual obligation concept were not perceived by 
courts of the same circuit in two decisions a year before the /nternational 
Match case. Wide powers given to the trustee by the indenture in Jn 
re Indiana Flooring Co.* were restricted by the court to the enforce- 
ment of the security; proof in bankruptcy by the trustee was not per- 
mitted on the ground that recognition of an obligation to it would 
necessarily involve impairment of the bondholders’ rights. Jn re Amalga- 
mated Silk Corp.** followed this decision without comment. A similar 
limitation of the trustee’s function to enforcement of the security, a 
narrow interpretation in the Jndiana Flooring case,’* was impossible in 
In re International Match Corp., since the bonds were unsecured ** and 
the right to prove in bankruptcy was specifically granted by the trust 
indenture. The express obligation to the trustee, moreover, appears to 





9 See Brief for Amicus Curiae, In re Amalgamated Silk Corp., unreported 
(S. D. N. Y. Nov. 9, 1931) 3, 4. Under this theory the obligation to the trustee, 
embodied in the trust instrument, is entirely distinct from that to the bondholders, 
though payment of one will discharge both. The difficulty caused by § 57b of the 
Bankruptcy Act is thus obviated, since the indenture may easily be filed with the 
trustee’s claim. 

10 Cf. First Nat. Bank of Beaumont v. Eason, 149 Fed. 204 (C. C. A. sth, 
1906) ; Union Nat. Bank v. People’s Sav. & Trust Co., 28 F.(2d) 326 (C. C. A. 3d, 
1928). Although in each of these cases both obligations were in favor of the same 
person, there seems to be no reason why the obligees should not be different, since 
performance of one promise will discharge both. See First Nat. Bank of Beaumont 
v. Eason, supra, at 205. 

11 See Union Nat. Bank v. People’s Sav. & Trust Co., 28 F.(2d) 326, 328 
(C. C. A. 3d, 1928). 

12 First Nat. Bank of Beaumont v. Eason, 149 Fed. 204 (C. C. A. 5th, 1906); 
Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 (D. Mass. 1915) ; In re Battle 
Island Paper Co., 259 Fed. 921 (N. D. N. Y. 1919); Union Nat. Bank v. People’s 
Sav. & Trust Co., 28 F.(2d) 326 (C. C. A. 3d, 1928). Cf. note 33, infra. 

13 53 F.(2d) 263 (S. D. N. Y. 1931) (per Bondy, J.). The trust agreement 
contained an express covenant to pay the trustee the whole indebtedness in case of 
default and granted the right to enforce this promise by suit in the trustee’s own 
name. The power to prove a claim in bankruptcy was not, as in the International 
Match indenture, explicitly given. Since the decision in the Indiana Flooring case, 
a special provision granting such power has been inserted in many trust indentures. 

14 Unreported, U. S. Dist. Ct.,S. D. N. Y., Nov. 9, 1931 (per Caffey, J.). A 
similar restriction of the trustee’s power was applied in Im re A. J. Ellis, Inc., 242 
Fed. 156 (D. N. J. 1917), and in Fitkin v. Century Oil Co., 16 F.(2d) 22 (C. C. A. 
2d, 1926). : 

15 The court emphasized a provision of the indenture that nothing contained 
therein should impair the unconditional and absolute promise of the corporation to 
pay the principal and interest to the holders of the bonds, or their right of ‘action 
to enforce payment. From this the court concluded that there was no intention 
to give a right of action on the bonds to the trustee, and that therefore its power 
must be limited to enforcement of the security. This reasoning rests upon the as- 
sumption that granting the trustee a right of action necessarily impairs that of the 
bondholders. But full effect may be given to all the provisions by holding that 
the trustee’s claim on the indenture is entirely distinct from the right of action on 
the bonds and not in substitution therefor. 

16 It is true that the reasoning of the court in the Indiana Flooring case might 
logically be applied even where there is no security to enforce. But since this 
pea here deprive the trustee of its sole reason for existence, the interpretation is 
unlikely. 








fr mT On” &® wm 


Qo 





NOTES 311 


solve the problem presented by § 57b of the Bankruptcy Act,’’ and to 
answer the objection of Fitkin v. Century Oil Co.'* that actions must be 
brought in the name of the real party in interest. Previous decisions 
on related problems had not required a determination of the precise 
point. United States Trust Co. v. Gordon*® merely decided that the 
trustee could not file a claim where all the bondholders had already 
proved for themselves. And the converse situation in Mackay v. Ran- 
dolph Macon Coal Co.*° evoked a ruling that proof by the trustee did 
not prevent filing of claims by the bondholders. In avoiding the ob- 
jections raised by opinions which on their face seem to deny the trus- 
tee’s right to prove under any circumstances, the theory of a dual obli- 
gation supplies a basis for protecting all the bondholders. 

The result of Jn re International Match Corp. is not without positive 
support. The trustee’s claim was expressly allowed in Pennsylvania 
Steel Co. v. Metropolitan Street Ry.; *! and in a number of other cascs 








17 See note 4, supra. In at least one case where the court was unable to find 
a direct obligation to the trustee, reliance was placed upon this section in disallow- 
ing its claim. See Fitkin v. Century Oil Co., 16 F.(2d) 22, 23 (C. C. A. 2d, 1926). 
In the International Match case, however, the obligation was embodied in the 
trust deed, which was available for filing with the trustee’s claim. 

18 16 F.(2d) 22 (C. C. A. 2d, 1926), Note (1927) 27 Cor. L. REv. 443, 444, 
(1927) 40 Harv L. Rev. g10, (1927) 36 Yate L. J. 884. The argument is epito- 
mized in the dogma that “ who may maintain a suit is a matter of law, not subject 
to control by the private conventions of parties.” See, e.g., Mackay v. Randolph 
Macon Coal Co., 178 Fed. 881, 884 (C. C. A. 8th, 1910) ; In re A. J. Ellis, Inc., 242 
Fed. 156, 158 (D. N. J. 1917) ; Fitkin v. Century Oil Co., 16 F.(2d) 22, 24 (C.C. A. 
2d, 1926) ; Jn re Indiana Flooring Co., 53 F.(2d) 263, 265 (S. D. N. Y. 1931). It is 
undoubtedly true that the naked right to sue cannot be conferred upon a stranger, 
but it is difficult to see why the desired result cannot be accomplished by including 
in the agreement a promise which runs to the party on whom the right is to be 
bestowed. However, a provision in the bonds involved in In re United States 
Leatheroid & Rubber Co., 285 Fed. 884 (D. Mass. 1923), that they were payable 
to the trustee or the holder was held insufficient to enable the former to prove a 
claim based upon them. But cf. Pennsylvania Steel Co. v. Metropolitan St. Ry., 
infra note 21. The holding may readily be explained; the mere fact that one is an 
alternative payee does not entitle him to sue upon an instrument without proof 
of title. Cf. Bolton v. Bolton, 306 Ill. 473, 138 N. E. 158 (1923). 

19 216 Fed. 929 (C. C. A. 6th, 1914). 

20 178 Fed. 881 (C. C. A. 8th, 1910) ; Note (1927) 27 Cox. L. REv. 579, 580. A 
mortgage trustee had proved in bankruptcy a claim for a deficiency decree pre- 
viously obtained in a foreclosure action, this claim being the only one allowed. 
The trustee in bankruptcy was about to bring suit to recover from the stockholders 
of the corporation for watered stock. Fearing that the stockholders might suc- 
ceed in having the claim of the mortgage trustee held invalid, and thus deprive 
the trustee in bankruptcy of his right to maintain the action, the bondholders 
sought to prove claims individually. It was held that they might do so. This 
decision is clearly not determinative of the trustee’s right where the bondholders 
have taken no steps to prove for themselves. 

21 Unreported, U.S. Dist. Ct.,S. D. N. Y., Jan. 17, 1916 (per Lacombe, J.), see 
32 Record, In the Matter of The Receivership of The New York City Ry. & Metro- 
politan St. Ry. 763. Two distinct trust instruments were involved in the proceed- 
ings. In the first the corporate trust indenture provided that upon default, the 
amount due upon the bearer bonds in question should be payable to the trustee in 
its own name and as trustee of an express trust. The special master concluded in 
this action that the trustee was authorized to file and prove a claim on behalf of 
all the bondholders “as Trustee of an express trust. . . 2” See 32 id. at 653. The 
bonds involved in the second trust agreement were made payable “to the Guaranty 
Trust Company of New York or bearer, or, if registered, to the registered owner 
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proof appears to have been permitted, though the controversy centered 
upon other points.*? A ruling that distribution in receivership should 
be made to the trustee rather than to the bondholders necessarily im- 
plied the right of the former to file a claim.** Moreover, some authority 
for the International Match decision may be inferred from cases hold- 
ing that a trustee under a mortgage or deed of trust is a party to whom 
a balance is “ due ” within the meaning of former Federal Equity Rule 
10,"* so as to be entitled to a deficiency decree upon foreclosure.*> A 








thereof.” The trust indenture here contained no express covenant to the trustee, 
but granted in general terms the right to “enforce and protect ” the rights of the 
bondholders. In this action the special master ruled that the trustee could prove a 
claim “as a payee of said bonds and also by virtue of the express authority con- 
ferred by the mortgage... .” See 32 id. at 659. Although both opinions were 
challenged in the district court, the rulings were affirmed. See 32 id. at 763. 

In a previous proceeding in the same receivership it had been held that, in the 
absence of proof by the trustee at that time, the bondholders were entitled to file 
claims in their own right. Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 
721, 747, 753 (C. C. A. 2d, 1912). On rehearing, the right of the trustee to file a 
claim was expressly left open. See id. at 755; cf. Pennsylvania Steel Co. v. New 
York City Ry., 216 Fed. 458, 463 (C. C. A. 2d, 1914). Fitkin v. Century Oil Co., 
supra note 18, in a somewhat confused opinion, distinguished the rulings in the 
Metropolitan case upon the ground that the trustee in the Fitkin action was 
neither a payee named in the notes, nor a creditor under the terms of the 
mortgage. 

22 Westinghouse Elec. & Mfg. Co. v. Idaho Ry., L. & P. Co., 228 Fed. 972 (D. 
Idaho 1915); Jn re Battle Island Paper Co., 259 Fed. 921 (N. D. N. Y. 1919); 
Pintsch Compressing Co. v. Buffalo Gas Co., 280 Fed. 830 (C. C. A. 2d, 1922). In 
Seaboard Nat. Bank v. Rogers Milk Products Co., 21 F.(2d) 414 (C. C. A. 2d, 
1927), the receiver of an insolvent corporation had sold mortgaged property, 
the mortgage lien to be attached to the proceeds of the sale. The mortgage trustee 
appealed from an order of distribution directing that a dividend be paid only to 
those bondholders who had proved claims in the receivership. Although the court 
indicated that distribution was to be made direct to the bondholders, it was held 
that appeal by the trustee was proper, and that a dividend should be declared in 
favor of all the bondholders. In permitting the appeal by the trustee, the case 
appears to lean toward the result of Jn re International Match Corp., 

23 Central Nat. Bank of Phila. v. Bateman & Cos., Inc., 15 Del. Ch. 31, 131 Atl. 
202 (1925). 

24 226 U.S. 652 (1913). 

25 Lane v. Equitable Trust Co. of N. Y., 262 Fed. 918 (C. C. A. 8th, 1919), 
certiorari denied, 252 U. S. 578 (1920); Continental-Equitable Title & Trust Co. 
v. National Prop. Co., 273 Fed. 967 (D. Del. 1921). Contra: Brant Ind. Mining 
Co. v. Palmer, 262 Fed. 370 (C. C. A. 8th, 1919) ; Equitable Trust Co. of N. Y. 
v. Washington-Idaho Water, L. & P. Co., 300 Fed. 601 (E. D. Wash. 1924). The 
latter decisions may possibly be explained upon the ground that the trustee was not 
authorized by the indenture to recover a deficiency judgment. See 2 WirTsE, 
MortcacE Foreciosure (4th ed. 1927) § 959. Cases holding that the bondholders’ 
cause of action is merged in a deficiency decree previously obtained by the trustee 
necessarily sustain the validity of the latter. Grant v. Winona & S. W. Ry., 85 
Minn. 422, 89 N. W. 60 (1902) ; Laing v. Queen City Ry., 49 S. W. 136 (Tex. Civ. 
App. 1898). But cf. Mackay v. Randolph Macon Coal Co., 178 Fed. 881 (C. C. A. 
8th, 1910). The holding of the Mackay case that there is no merger does not 
necessarily imply that the trustee’s deficiency judgment is invalid, since, as the 
International Match case suggests, there may be two distinct causes of action. 

The interest in preventing multiplicity of suits in foreclosure actions has been 
thought to distinguish the deficiency decree cases from those arising in receivership 
or bankruptcy. See Fitkin v. Century Oil Co., 16 F.(2d) 22, 24 (C. C. A. 2d, 
1926). This distinction overlooks the countervailing policy in the latter cases of 
protecting all the bondholders. 
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tacit assumption of such a right may be found in the 1925 amendment 
to Rule 1o.”° 

Allowance of the trustee’s proof in bankruptcy, however, makes dupli- 
cation of claims a possibility. That a double dividend should not be 
allowed upon a single debt is clear. If the theory of defeasible title be 
adopted, the trustee alone should be allowed to file a claim.?” But 
utilization of the dual obligation concept necessitates a determination 
whether proof by the bondholder is precluded by the common provision 
that he cannot maintain an action unless the trustee has failed to act 
upon request of a specified percentage of the bondholders.** Consistent 
with the purpose of the provision — protection of the bondholders as 
a class against ill-advised action by a few — are decisions barring suits 
upon the bonds themselves,?® on overdue interest coupons,*° or for the 
appointment of a receiver.*t Extension of this disability to proof in 
bankruptcy seems undesirable, especially since the bondholder is the 
one ultimately entitled to share in the assets of the debtor.** Perhaps 





26 268 U. S. 709 (1925). This amendment specifically provides that a deficiency 
decree may be rendered in favor of the trustee. Such a provision for remedial pro- 
cedure implies recognition of the substantive right. 

27 As pointed out in note 8, supra, the defeasible title theory is likely to prevent 
proof by the trustee unless the bonds are deposited with the claim. This difficulty 
might be avoided by holding that the trustee’s claim, though it supplants the bond- 
holders’ right of action, exists by virtue of the trust deed, and is not based upon 
the bond. Cf. note 9, supra. Under this interpretation passage of legal title to the 
trustee would make it, and not the cestuis, the proper party to prove the claim in 
bankruptcy. Cf. In re E. T. Kenney Co., 136 Fed. 451 (D. Ind. 1905). 

28 Such restrictions are generally upheld. Allan v. Moline Plow Co., Inc., 14 
F.(2d) g12 (C. C. A. 8th, 1926), Note (1927) 27 Cor. L. Rev. 579, 585; Bartol v. 
Gottlieb-Bauernschmidt-Straus Brewing Co., 129 Md. 32, 98 Atl. 286 (1916); 
Seibert v. Minneapolis & St. L. Ry., 52 Minn. 148, 53 N. W. 1134 (1893) ; see Notes 
(1932) 31 Micu. L. Rev. 86; (1931) 41 YALE L. J. 312. Where the prohibition is 
in terms absolute, it has been held invalid. First Nat. Bank of Dallas v. Brown, 
34 S. W.(2d) 412 (Tex. Civ. App. 1930). Contra: Jones v. Atlantic & W. Ry., 
193 N. C. 590, 137 S. E. 706 (1927). Occasionally the restriction has been held to 
refer only to suits for enforcement of the security. Mendelson v. Realty Mtg. 
Corp., 257 Mich. 442, 241 N. W. 154 (1932); General Inv. Co. v. Interborough 
Rapid Transit Co., 200 App. Div. 794, 193 N. Y. Supp. 903 (1922), aff'd, 235 N. Y. 
133, 139 N. E. 216 (1923). So narrow an interpretation seems to render the re- 
striction nugatory, since in any case the trustee should be given the primary right 
to enforce the security held by it. Cf. Young v. Haviland, 215 Mass. 120, 102 N. E. 
338 (1913). 

29 Crosthwaite v. Moline Plow Co., 298 Fed. 466 (S. D. N. Y. 1924); Lidger- 
wood v. Hale & Kilburn Corp., 47 F.(2d) 318 (S. D. N. Y. 1930). 

80 Bartol v. Gottlieb-Bauernschmidt-Straus Brewing Co., 129 Md. 32, 98 Atl. 
286 (1916) ; Muren v. Southern Coal & Mining Co., 177 Mo. App. 600, 160 S. W. 
835 (1913). Contra: Romberg v. Interstate Ind. Tel. & Tel. Co., 200 Ill. App. 509 
(1916) ; Mack v. American Elec. Tel. Co., 79 N. J. L. 109, 74 Atl. 263 (1909). 

81 Jones v. Atlantic & W. Ry., 193 N. C. 590, 137 S. E. 706 (1927). 

82 Where the corporation has been adjudged bankrupt, proof by an individual 
bondholder would seem not to jeopardize the interests of the others, since it is the 
only course left open. The ultimate effect of the suit has been adopted as a test 
of its permissibility in cases allowing actions for the benefit of all the bondholders. 
Carter v. Fortney, 170 Fed. 463 (C. C. N. D. W. Va. 1909) (suit to enjoin strikers 
from interfering with operation of mines) ; Hoyt v. du Pont de Nemours Powder Co., 
88 N. J. Eq. 196, 102 Atl. 666 (1917) (bill to restrain use of corporate assets to 
retire capital stock). But cf. Consolidated Water Co. v. San Diego, 89 Fed. 272 
- C. a. Cal. 1898) ; Allan v. Moline Plow Co., Inc., 14 F.(2d) 912 (C. C. A. 

» 1926). 
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the most satisfactory solution would be to allow the bondholder’s 
claim and reduce that of the trustee pro tanto.** 

A further problem raised by the decision in the /nternational Match 
case is that of distribution of the dividend on the trustee’s claim. Pay- 
ment to the trustee for division among the bondholders opens the ques- 
tion of disposition of funds remaining unclaimed in its hands.** Con- 
ceivably, the surplus might be returned to the trustee in bankruptcy for 
reapportionment among all the creditors, but protracted series of re- 
distributions might result from this procedure.*® Certainly the trustee 
should not be allowed to keep the unclaimed residue. A preferable plan 
would be direct payment to the bondholders,** in which case the pro- 
visions of the Bankruptcy Act governing unclaimed dividends would 
control.*7 It does not seem unfair to require of bondholders the same 
diligence in collecting dividends that is demanded of all other creditors. 
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Can STATUTORY ARBITRATORS MAKE OTHER THAN MONEY 
Awarps? — Arbitration’ under modern statutes possesses two major 
advantages over the common-law system. Whereas consent to a 
common-law arbitration agreement could be revoked at any time before 





83 Cf, Mackay v. Randolph Macon Coal Co., 178 Fed. 881 (C. C. A. 8th, 1910); 
United States Trust Co. v. Gordon, 216 Fed. 929 (C. C. A. 6th, 1914). This precise 
result was attained in the International Match case by the stipulation of the trustee. 

84 This mode of distribution was adopted in Central Nat. Bank of Phila. v. 
Bateman & Cos., Inc., 15 Del. Ch. 31, 131 Atl. 202 (1925). Apparently the identity 
of all the bondholders was known, so that there was little likelihood of an un- 
claimed surplus in the hands of the trustee. 

35 It is obvious that if the trustee’s share in the redistribution is based upon the 
amount of its original claim, this process may continue indefinitely. Even though 
claims of bondholders who collected their first dividend are made the basis of the 
trustee’s share in the redistribution, administration may be prolonged by their 
failure to collect the second payment. 

86 Cf. In re Chambersburg Silk Mfg. Co., 190 Fed. 411, 413 (M. D. Pa. 1911); 
Seaboard Nat. Bank v. Rogers Milk Products Co., 21 F.(2d) 414, 419 (C. C. A. 
2d, 1927). 

87 Section 66b of the Bankruptcy Act provides that dividends remaining un- 
claimed for one year shall be distributed to creditors whose claims have been al- 
lowed but not paid in full. 30 Star. 564 (1898), 11 U.S. C. § 106(b) (1926). In 
the ordinary case the need for a redistribution will arise less frequently, ‘since a 
creditor diligent enough to prove a claim will usually collect his dividend. The 
International Match décision, however, is apt to result in the allowance of claims 
for which the dividend will never be collected. The effect necessarily is to force 
other creditors to wait longer before receiving all to which they will ultimately be 
entitled. This protraction of administration is justified by the consideration that 
allowance of the trustee’s claim will enable more creditors to share in the bank- 
rupt’s estate. 

1 The records of cases before arbitrators on file at the School of Business Ad- 
ministration of Harvard University have been useful in the preparation of this Note. 
Until these files are made more generally available, it would serve no purpose to 
cite records of specific cases. 
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the final award ? and all but nominal liability avoided,* in the leading 
industrial states a contract to arbitrate entered into under a statute is 
irrevocable and guarantees a continuance of the proceedings until a final 
determination.* And although a common-law award constitutes only 
the basis of an action,® in forty-six states °® provision for a summary 
method * of giving the effect of judgments to awards facilitates their 
enforcement. However, common-law arbitration permits diverse types 
of awards. Though awards similar to money judgments or to decrees 
for specific performance were usual,* since an award was recognized only 
as the basis of a judicial proceeding, it could also take the form of a 
determination which a court could not render, such as a new contract 
between the parties. Due to the absence of a definitive statement of 
the authority of arbitrators under the statutes,’° it may be argued that 





2 See, e.g., CoHEN, COMMERCIAL ARBITRATION AND THE LAW (1918) c. 8; 
STURGES, COMMERCIAL ARBITRATION AND AWARDS (1930) 237; Sayre, Development 
of Commercial Arbitration Law (1928) 37 YALE L. J. 595. 

3 The party revoking is subject to an action for breach of contract, but only 
the amount expended to prepare for arbitration can be recovered. Pond v. Harris, 
113 Mass. 114 (1873); Hawley v. Hodge, 7 Vt. 237 (1835). See SturcEs, ef. cit. 
supra note 2, at 255. 

4 In the states which have adopted the Uniform Arbitration Law an agree- 
ment to submit an existing dispute to arbitration is irrevocable and enforceable. 
N. C. Cope Ann. (Michie, 1931) § 898a; Nev. Comp. Laws (Hillyer, 1929) § 510; 
Utah Laws 1927, c. 62, §1; Wyo. Rev. Stat. ANN. (1931) § 7-101. In thirteen 
states contracts to arbitrate both existing and future disputes receive like treatment. 
Ariz. Cope (Struckmeyer, 1928) § 4300; Cat. Cope Civ. Proc. (Deering, 1931) 
§ 1280; Conn. Gen. Stat. (1930) § 5840; La. Civ. Cope (Dart, 1932) art. 3102; 
Mass. Gen. Laws (1932) c. 25, §6; N. H. Laws 1929, c. 147, § 3; N. J. Comp. 
Stat. (Supp. 1924) § 9-21; N. Y. Arpitr. LAw (1920) § 2; Onto Gen. Cope (Page, 
1932) §12148-1; Ore. Cope ANN. (1930) § 21-103; Pa. Stat. Ann. (Purdon, 
1930) tit. 5, §2; R. I. Pub. Laws 1929, c. 1408, §3; Wis. Strat. (1931) § 298.01. 
The same provision appears in the Federal Arbitration Law. 43 Stat. 883 (1925), 
g U. S. C. §2 (1926); see Commerce CLEARING House, CopE oF ARBITRATION 
(1931) 72. Such statutes are constitutional. Marine Transit Co. v. Dreyfus, 284 
U.S. 263 (1932) ; Katakura & Co. v. Vogue Silk Hosiery Co., 307 Pa. 554, 161 Atl. 
529 (1932) ; Berkovitz v. Arbib and Houlberg, Inc., 230 N. Y. 261, 130 N. E. 288 
(1921). 

5 Dudley v. Farris & McCurdy, 79 Ala. 187 (1885); Holloran v. Bray, 29 Ga. 
422 (1859) ; Moody v. Nelson, 60 Ill. 229 (1871); see Strelow v. American Color 
Co., 162 Mich. 709, 712, 127 N. W. 716, 717 (1910). No judgment can be entered 
directly on such an award. Gessner v. Minneapolis, St. P. & S.S. M. Ry., 15 N. D. 
560, 108 N. W. 786 (1906); Fort Dodge Lumber Co. v. Rogosch, 175 Iowa 475, 
157 N. W. 189 (1916). Nor can execution proceed without an action on an award. 
See SturGES, op. cit. supra note 2, at 674. 

6 There are no general arbitration statutes in Oklahoma and South Dakota. 

7 See notes 22, 23, infra. 

8 See STURGES, Op. cit. supra note 2, at 520 et seq.; RUSSELL, ARBITRATION AND 
Awarp (12th ed. 1931) 447 et seg.; Morse, ARBITRATION AND AWarp (1872) 375 
et seq. 

® This type of common-law award is approved by the courts. £.g., Kirksey v. 
Fike, 27 Ala. 383 (1855); Myer v. Gray, 188 Iowa 373, 176 N. W. 258 (1920); 
Witz v. Tregallas, 82 Md. 351, 33 Atl. 718 (1896); Truesdale v. Straw, 58 N. H. 
207 (1877); Taylor v. St. Johnsbury & L. C. R. R., 57 Vt. 106 (1884). See cases 
cited in SturcES, op. cit. supra note 2, at 236, n.65; Isaacs, Two Views of Com- 
mercial Arbitration (1927) 40 Harv. L. REv. 929. 

10 The problem of the scope of statutory arbitrators’ authority seems to have 
been neglected in drafting statutes. The record of the proceedings before the 
Commissioners of Uniform State Laws on the Uniform Arbitration Act contains 
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such awards are also possible as a result of statutory arbitration.’ But 
an investigation raises doubts whether arbitrators under the statutes 
possess the broad award-making powers enjoyed at common law. 

Indeed, in many jurisdictions the validity of an award calling for fu- 
ture action is subject to question. The Massachusetts decisions *? indi- 
cate that awards contemplating specific performance are not permitted 
under the statutory system.'* The Vermont provisions apparently au- 
thorize the enforcement of only money awards.’* And in five other 
states clauses giving an award “ the force and effect of a jury verdict ” ** 
indicate that other than money awards may be beyond the arbitrators’ 
powers. 

The common provision that judgments be entered on awards may 
involve a similar restriction. In ten*® of the twenty states with this 
enactment a strict construction of “ judgment ” would make awards con- 
templating specific performance unenforceable.’ Such determinations 
are more likely to be allowed effect in the other ten jurisdictions ** which 
define “‘ judgment ” to include decree.’® But in only nineteen states do 





no discussion of the question. See HANpBook oF THE NATIONAL CONFERENCE OF 
CoMMISSIONERS ON UNIFORM STATE Laws (1924) 60 et seq.; id. (1925) 63 et seq. 

11 There are indications that other common-law rules of arbitration are incor- 
porated in the statutes. See SturcEs, op. cit. supra note 2, at 385: “It is believed 
that, unless the parties provide otherwise, the arbitrator has power to appoint 
the time and place of hearing on reasonable notice as at common law.” See also 
CoMMERCE CLEARING House, CopE OF ARBITRATION (1931) 7. 

12 Cf. Evans v. Alien, 6 Allen 333 (Mass. 1863); Giles v. Royal Ins. Co., 179 
Mass. 261, 60 N. E. 786 (1901); Cummington Realty Associates v. Whitten, 239 
Mass. 313, 132 N. E. 53 (1921) ; see STURGES, OP. cit. supra note 2, at 645. 

13 Mass. Gen. LAws (1932) c. 251. 

14 Vr. Gen. Laws (1917) §§ 2076-78. 

15 Dev. Rev. Cope (1915) $4501; Iowa Cope (1931) §$12707; Nes. Comp. 
Stat. (1929) § 20-2116; Ore. Cope ANN. (1930) § 21-106; WasH. Comp. Srart. 
(Remington, 1922) § 422. 

16 Coto. ANN. Stat. (Mills, 1930) § 4312; Ky. Copes Ann. (Carroll, 1932) 
Civil Prac. § 71; La. C1v. Cope (Dart. 1932) art. 3129; Me. Rev. Srat. (1930) 
c. 122, § 1491; Mp. Ann. Cope (Bagby, 1924) art. 75, §50; N. H. Laws 1929, 
c. 147, §9; N. J. Comp. Strat. (Supp. 1924) § 9-32; Pa. Stat. Ann. (Purdon, 1930) 
tit. 5, §172; R. I. Pub. Laws 1929, c. 1408, $6; Tex. Star. (Vernon, 1928) art. 
231. Similar provisions appear in the federal statute. 43 Strat. 883 (1925), 
9 U.S.C. §g (1926). 

17 But cf. AMERICAN ARBITRATION ASSOCIATION, PRACTICE OF COMMERCIAL 
ARBITRATION (1928) 92; Gerry v. Eppes, 62 Me. 51 (1873). 

18 Ariz. Cope (Struckmeyer, 1928) § 4297; Cat. Cope Civ. Proc. (Deering, 
1931) § 1291; IpAHO CopE (1932) §$ 13-903; Minn. Stat. (Mason, 1927) § 9515; 
Mont. Rev. Cope (Choate, 1921) § 9977; N. Y. C. P. A. (1920) § 1461; Onto 
Gen. Cope (Page, 1932) § 12148-12; S. C. Cope (Michie, 1932) § 665; TENN. CovE 
(1932) $9379; Wis. Star. (1931) § 298.12. 

19 Codes in these states define judgment as a final determination of the rights 
of the parties in an action or proceeding. Ariz. Cope (Struckmeyer, 1928) § 3834; 
Car. Civ. Cope (Deering, 1932) § 577; IpaAHo Cope (1932) § 7-701; Munn. Srar. 
(Mason, 1927) § 9417; Mont. Rev. Cope (Choate, 1921) § 9313; N. Y. C. P. A. 
(1920) § 472; Onto Gen. Cope (Page, 1932) § 11582; S. C. CopE (Michie, 1932) 
§ 585; Tenn. Cope (1932) § 8828; Wis. Stat. (1931) § 270.53. This definition is 
construed to include the final decrees of courts of equity. Hughes v. Shreve, 3 Metc. 
547 (Ky. 1891); Thompson v. Bickford, 19 Minn. 17 (1872); Raymond v. Blanc- 
grass, 36 Mont. 449, 93 Pac. 648 (1900) ; Eggar v. Corwin, 8 Ohio App. 313 (1917); 
see BLACK, JUDGMENTS (1902) 5; FREEMAN, JUDGMENTS (1925) 25. 

The New York courts have recognized the validity of awards calling for future 
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statutes, by express provision either for entering decrees upon awards ”° 
or for enforcing other than money awards,”! definitely imply that such 
orders are within the arbitrators’ authority. 

However, even if injunctive and mandatory awards are authorized, 
the power of statutory arbitrators to order action which a court could 
not, remains questionable. Clauses making awards operative as judg- 
ments or decrees upon filing with the clerk of court ?* or after confirma- 
tion by motion,”* apparently contemplate awards similar to decrees which 
courts are accustomed to render. Implicit in these provisions may be a 
limitation of the type of award open to statutory arbitrators. 

On the other hand, the clauses might reasonably be interpreted merely 
to make the statutory machinery of enforcement unavailable to awards 
calling for action which a court itself could not decree. Of course, even 
in states with a complete scheme of statutory arbitration, the common- 
law system can always be resorted to ** if the parties wish the arbitrators 
to have power to make awards not specifically enforceable. The question 
remains whether, if this type of award is given by a statutory arbitrator, 
the common-law remedies can be employed for its enforcement. If a 
statutory award can be used as the basis of an action, the advantages 
of an agreement to arbitrate under the statute, particularly that such a 
contract may be enforced by a court, make the employment of statutory 
arbitration preferable. However, only a few legislatures have authorized 





action under the present statute. Matter of White House Wet Wash Laundry v. 
Hand, N. Y. L. J., March 26, 1925, at 2421; see cases cited in AMERICAN ARBITRA- 
TION ASSOCIATION, PRACTICE OF COMMERCIAL ARBITRATION (1928) 63, n.1. Never- 
theless, the Arbitration Committee of the Bar Association of the City of New York 
suggested that, for purposes of certainty, the statute be amended to authorize 
specifically such awards. See Bar Ass’N City oF N. Y., YEAR Book (1925) 280. 

20 ArK. Dic. Stat. (Crawford & Moses, 1921) § 425; Conn. Gen. Stat. (1930) 
§ 5852; Ga. Cope ANN. (Michie, 1926) § 5047; Miss. Cope ANN. (1930) § 96; 
Nev. Comp. Laws (Hillyer, 1929) § 528; N. C. Cope Ann. (Michie, 1931) § 898s; 
Utah Laws 1927, c. 62, § 19; VA. Cope ANN. (Michie, 1930) § 6161; W. Va. CopE 
(Michie, 1932) § 5501; Wyo. Rev. Stat. ANN. (1931) § 7-119. 

21 Ata. Cope (Michie, 1928) § 6162; Fra. Comp. Laws (1927) § 4560; ILL. 
Rev. Stat. (Cahill, 1931) c. 10, § 10; Inv. ANN. Stat. (Burns, 1926) § 944; Kan. 
Rev. Stat. ANN. (1923) c. 6, § 110; Mica. Comp. Laws (1929) §15411; Mo. 
Stat. ANN. (1930) § 14030; N. D. Comp. Laws Ann. (1913) § 8341; N. M. Star. 
Ann. (Courtright, 1929) § 5-108. 

22 E.g., Ata. Cope (Michie, 1928) § 6161; Fra. Comp. Laws (1927) § 4556; 
o Cope ANN. (Michie, 1926) § 5047; WasH. Comp. Stat. (Remington, 1922) 

422. 

23 E.g., Mo. Stat. ANN. (Vernon, 1932) § 14030; Nev. Comp. Laws (Hillyer, 
1929) § 528; N. C. Cope Ann. (Michie, 1931) § 898s. 

24 Arbitration statutes have usually been held not to change or supplant 
common-law arbitration. Where statutes have been adopted, both systems are 
therefore available. E.g., Whitman v. Bartlett, 156 Ala. 546, 46 So. 972 (1908); 
McClelland v. Hammand, 12 Colo. App. 82, 54 Pac. 538 (1898); Paine v. Ken- 
tucky Ref. Co., 159 Ky. 270, 167 S. W. 375 (1914); Cady v. Walker, 62 Mich. 157, 
28 N. W. 805 (1886). See Lilley v. Tuttle, 52 Colo. 121, 125, 117 Pac. 896, 898 
(1911). A few legislatures have expressly provided that the statutes shall not 
prevent settlement of disputes by common-law arbitration. Ara. Cope (Michie, 
1928) § 6171; Iowa Cope (1931) § 12712; Miss. Cope ANN. (1930) §99; TEX. 
Stat. (Vernon, 1928) art. 238. And Georgia has codified the common law of 
arbitration. Ga. Cope ANN. (Michie, 1926) § 5019. Only in Washington is the 
Statute held to prevent arbitration at common law. Dickie Mfg. Co. v. Sound 
Const. & Eng. Co., 92 Wash. 316, 159 Pac. 129 (1916); Puget Sound Bridge & 
Dredging Co. v. Frye, 142 Wash. 166, 252 Pac. 546 (1927). 
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the use of common-law remedies to enforce statutory awards.?> And 
authority seems to indicate that, in the absence of such express provision, 
only the statutory procedure is available *° for the enforcement of awards 
made in proceedings commenced under the statute. 

Even if it be assumed that statutory awards may be enforced by 
common-law methods, an award calling for action which a court could 
not decree is open to suspicion on another ground — the requirement 
that the matter submitted be a “ controversy ” 77 may have invalidated 
the proceeding from its inception. Whether this common provision al- 
lows statutory arbitrators to make awards which are in reality new agree- 
ments depends upon whether “ controversy ” is interpreted as limiting 
the subject of statutory arbitration to matters of judicial cognizance.”* 
The New York Court of Appeals, in refusing to appoint an arbitrator to 
fix wages, has indicated that only justiciable matters are “ controversies ” 
within the statute.*® Moreover, in eight states the limitation is express 
in clauses restricting the field of statutory arbitration to “ controversies 
which may be the subject of an action,” *° and like provisions with but 
minor variations exist in ten jurisdictions.** 

It must be recognized that, however questionable the validity, under 
inconclusive statutes, of other than money awards, extrinsic pressure is 





25 Iowa Cope (1931) § 12710; Micu. Comp. Laws (1929) § 15415; Mo. Star. 
Ann. (Vernon, 1932) p. 561; Nes. Comp. Stat. (1929) § 20-2120; N. Y.C. P. A. 
(1920) § 1469; N. D. Comp. Laws ANN. (1913) § 8345. This provision has been 
held to allow suit upon a statutory award. Beall v. Board of Trade of Kansas 
City, 164 Mo. App. 186, 148 S. W. 386 (1912); Burnside v. Whitney, 21 N. Y. 148 
(1860) ; Hackney v. Adam, 20 N. D. 130, 127 N. W. 519 (1910). Contra: Older v. 
Quinn, 89 Iowa 445, 56 N. W. 660 (1893). 

26 Cf. Train v. Emerson, 137 Ga. 730, 74 S. E. 241 (1911); Estep v. Larsh, 
16 Ind. 82 (1861) ; Lockwood v. Deming, 1 Pitts. Rep. 212 (Pa. 1855); Tacoma 
Ry. & Motor Co. v. Cummings, 5 Wash. 206, 31 Pac. 747 (1892). But cf. Woods 
v. Cox, 149 Ill. App. 533 (1909). 

27 This provision appears in some form in all statutes. E.g., Ata. Cope 
(Michie, 1928) § 6157; Munn. Stat. (Mason, 1927) § 9513; N. C. Cope Ann. 
(Michie, 1931) §898a; TENN. CopE (1932) p. 9359; VA. Cope ANN. (Michie, 
1930) § 6159. 

28 Courts have consistently refused to make contracts for suitors. Huff v. 
Shepard, 58 Mo..242 (1874); Graham v. Call, 5 Munf. 396 (Va. 1817); Note 
L. R. A. 1917D 1079; see (1929) 42 Harv. L. Rev. 821. 

29 Matter of Buffalo and Erie R. R., 240 N. Y. 275, 165 N. E. 291 (1929), 
(1929) 42 Harv. L. Rev. 821. In Webster v. Van Allen, 217 App. Div. 219, 216 
N. Y. Supp. 552 (1926), the same provision was relied upon to deny the use of 
statutory arbitration to enforce a clearly justiciable claim, on the ground that, 
since the opposing party admitted the validity of the claim, there was no 
“ controversy.” 

380 Coro. Ann. Stat. (Mills, 1930) § 4312; IpAHO CopE (1932) § 13-901; 
Iowa Cove (1931) § 12695; Minn. Stat. (Mason, 1927) §9513; Mont. Rev. 
Cope (Choate, 1921) § 9972; Nes. Comp. Stat. (1929) §20-2103; N. Y. C. P. A. 
(1920) § 1448; N. D. Comp. Laws Ann. (1913) § 8327. 

31 Ark. Dic. Stat. (Crawford & Moses, 1921) § 415; Inp. ANN. Stat. (Burns, 
1926) §926; Ky. Strat. (Carroll, 1930) §69; Mass. Gen. Laws (1932) c. 251, 
§1x; Me. Rev. Strat. (1930) c. 122, §1; Micu. Comp. Laws (1929) § 15344; 
Miss. Cope ANN. (1930) $81; Mo. Stat. ANN. (Vernon, 1932) § 14017; N. M 
Stat. Ann. (Courtright, 1929) § 5-106; Tenn. Cope (1932) § 9359. Cf. Mp. ANN. 
Cope (Bagby, 1924) art. 75, § 50 (allowing arbitration only after commencement 
of suit in court). Stanwood v. Mitchell, 59 Me. 121 (1871), indicates that under 
such a provision a dispute between partners with respect to their rights is not a 
subject for arbitration. 
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frequently a sanction sufficient to insure their performance.*? But arbi- 
tration aims to avert litigation, and indefiniteness abets it. The Bar 
Association of the City of New York has suggested an amendment em- 
powering arbitrators to make injunctive or mandatory awards to the 
same extent as can a court.** Such a provision would make clear that 
statutory arbitrators possess the power to make other than money 
awards,** and that this power is limited to ordering such action as courts 
are accustomed to decree. But it fails to touch the problem of the na- 
ture of the controversies for the solution of which statutory arbitration 
can be employed.*° 





THE TRESPASSER ON THE HiGHwAy DocTRINE — A MASSACHUSETTS 
ANOMALY. —In 1692 the Colonial legislature of Massachusetts re- 
solved, in a comprehensive Lord’s Day Act, that “no traveller... 
shall travel on that day. ...”+ In 1876 a negligent defendant suc- 
cessfully invoked the statute to bar recovery by a plaintiff injured while 
‘walking on Sunday.? To the Supreme Judicial Court the plaintiff was 





32 Certain trade associations encourage arbitration among their members by 
including agreements to arbitrate in the approved forms of contracts. Refusal to 
arbitrate or to abide by an award is penalized by expulsion from the association. 
See Commerce CLEARING House, ARBITRATION NEws (1931) 77; BIRDSEYE, 
ARBITRATION AND BUSINESS ETHICS (1926) 71; Barnes, Arbitration in the United 
States (1923) INTERNATIONAL CHAMBER OF COMMERCE, Digest No. 44. 

88 The proposed statute provides: “ In their award the arbitrators may require 
either party to pay a sum of money to the other by way of damages or to do or 
refrain from doing an act to the same extent as can be enforced by the judgment 
of the court specified in the contract or agreement of submission, or if none be 
specified, by the judgment of the Supreme Court.” See Bar Ass’n City oF N. Y., 
Year Book (1926) 289. At this time another amendment giving arbitrators power 
to render interlocutory injunctions was suggested. See id. at 283. That arbitra- 
tors have such a power in the absence of express provision is doubtful. See 
Sturges, Arbitration Under the New North Carolina Arbitration Statute — The 
Uniform Arbitration Act (1928) 6 N. C. L. Rev. 363, 396; Sturges, Arbitration 
Under the New Pennsylvania Arbitration Statute (1927) 76 U. oF Pa. L. Rev. 
345, 507- 

34 Little objection to the specific authorization of awards calling for future 
action is likely, for if the parties do not wish this power exercised, the submission 
agreement may be drawn to allow only a money award. 

35 Arbitrators have been employed to make contracts or to settle terms left 
to be agreed upon, and the employment of arbitration to reorganize corporations 
has been suggested. See N. Y. Times, Oct. 24, 1932, at 25. The amendment 
proposed by the Bar Association of the City of New York would preclude the 
use of statutory arbitration for either of these purposes. But this restriction 
merely makes explicit what appears implicit in the existent statutes that statu- 
tory arbitration offers only a mode for the trial of justiciable controversies, and that 
statutory arbitrators can make only quasi-judicial awards. For other results, 
common-law arbitration may be employed. “This was an attempted common- 
law arbitration which is a contractual, not a judicial, proceeding, and if properly 
conducted results, not in a judgment, but in a cause of action against the party 
who does not obey the award. The arbitrators do not constitute a judicial or a 
quasi-judicial body. .. .” Matter of Fidelity & Dep. Co. of Md. v. Woltz, 234 
App. Div. 823, 253 N. Y. Supp. 583 (1931). See also Gray & Gilmore v. Reed, 65 
Vt. 178, 183 (1892). 


1 Mass. Bay Acts and Resolves 1692, c. 22. 
: 2 Smith v. Boston & Me. R. R., 120 Mass. 490 (1876). Later enactments en- 
tirely removed the civil disabilities of the Lord’s Day Act. Mass. Acts 1877, c. 232, 
$1; id. 1884, c. 37. 
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“ unlawfully travelling ” upon the highway.* In 1903 the Massachusetts 
legislature enacted a comprehensive motor vehicle act, which read in 
part, “. . . all automobiles . . . shall be registered” and “no auto- 
mobile . . . shall . . . be operated ... unless registered”.* Six 
years later, in Dudley v. Northampton St. Ry.,° the court denied an 
owner of an unregistered car recovery against a negligent defendant on 
the ground that the former was a “ trespasser on the highway ”. Though 
the defendant pressed the analogy of the Lord’s Day cases,® the court 
was able to find additional support for its decision. It attributed to the 
statute a purpose of facilitating identification of motor travellers by 
requiring registration of vehicles. By also forbidding the operation of 
an unregistered automobile, “ the legislature . . . intended to outlaw 
unregistered machines, and to give them . . . no other right than that 
of being exempt from reckless, wanton, or wilful injury ”.7 Once this 
concept of “ trespasser upon the highway ” had been established, the 
court found it logical to charge the owner and operator of an unregistered 
motor vehicle with liability irrespective of negligence.*® 

That the “ trespasser ” doctrine was not a necessary consequence of 
the prohibitory clause, if not proved by the consistent refusal of other 
courts to give a like interpretation to identical statutes,® was disclosed 
by two later decisions of the Massachusetts court. Sections of the same 
law construed in the Dudley case required all operators to be licensed 
and forbade the operation of an automobile by an unlicensed driver.’° 
Nevertheless, in Bourne v. Whitman ** the court decided that failure to 
obtain a license was merely evidence of negligence. ‘“ The difference 
[was] in part one of form; it [was] still more the seeming purpose and 
intent of the legislature.”** And in Farr v. Whitney ** a defendant’s 





3 See Smith v. Boston & Me. R. R., 120 Mass. at 492. 

4 Mass. Acts 1903, c. 473, §$ 1, 3, Mass. Gen. Laws (1932) c. 90, $§ 2, 9. 

5 202 Mass. 443, 89 N. E. 25 (1909). The plaintiff was the owner of an auto- 
mobile duly registered under the Connecticut statutes, but presence in Massachusetts 
for longer than the statutory period of fifteen days was held to subject him to the 
local registration laws. 

6 Brief for Defendant 6, Dudley v. Northampton St. Ry., 202 Mass. 443, 89 
N. E. 25 (1909). 

7 Dudley v. Northampton St. Ry., 202 Mass. 443, 447, 89 N. E. 25, 27 (1909); 
cf. Doherty v. Ayer, 197 Mass. 241, 247, 83 N. E. 677, 679 (1908). The trespasser 
rule accords to the owner and operator of an unregistered car the legal status of a 
seen trespasser. See Dudley v. Northampton St. Ry., 202 Mass. 443, 448, 89 N. E. 
25, 27 (1909); Dean v. Boston Elevated Ry., 217 Mass. 495, 498, 105 N. E. 616, 
617 (1914); Fine v. Kahn, 270 Mass. 557, 558, 170 N. E. 462 (1930). 

8 In Fairbanks v. Kemp, 226 Mass. 75, 115 N. E. 240 (1917), the owner of an 
unregistered automobile, though in the exercise of due care, was held liable because 
of a violation of the statute. The same rule obtains today. Avila v. Du Pont, 
180 N. E. 124 (Mass. 1932). 

® See Cobb v. Cumberland Power & Lt. Co., 117 Me. 455, 459, 104 Atl. 844, 
846 (1918) ; Armstead v. Lounsberry, 129 Minn. 34, 40, 151 N. W. 542, 545 (1915). 

10 Mass. Acts 1903, c. 473, $$ 4, 5, Mass. Gen. Laws (1932) c. 90, §§ 8, 10. 

11 209 Mass. 155, 95 N. E. 404 (1911). The Bourne case is in accord with the 
prevailing American view. See 1 Huppy, ENcycLopep1A oF AUTOMOBILE Law (9th 
ed. 1932) § 249; Note (1928) 54 A. L. R. 374, 377. 

12 Bourne v. Whitman, 209 Mass. 155, 172, 95 N. E. 404, 408 (1911). Knowl- 
ton, C. J., disregarded his earlier dictum in Doherty v. Ayer, 197 Mass. 241, 247, 83 
N. E. 677, 679 (1908). See ComMeENTARIES ON Torts RESTATEMENT (Tentative 
Draft, Am. L. Inst. 1930) § 251. 13 260 Mass. 193, 156 N. E. 863 (1927). 
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claim that operation without equipment prescribed by statute made 
plaintiff a trespasser was rejected, though such operation was prohibited 
by the same clause relied upon in the Dudley case.’* Despite identity 
of statutory form, “the rule in the Dudley case [was] not to be ex- 
tended. . . .” 5 

But Bourne v. Whitman and Farr v. Whitney are exceptions; the 
court has otherwise been astute in finding opportunities for the appli- 
cation of the “trespasser” rule. The first indication of the judicial 
attitude came shortly after the Dudley case. Passengers in an unregis- 
tered automobile, though obviously without the statutory prohibition 
and unconnected with its assumed purpose, were barred as trespassers 
upon a theory of participation in the illegal operation of the car.*° The 
legislature disagreed with this extension of the doctrine and in 1915 
excluded innocent passengers from the operation of the rule.” 

Despite this legislative admonition, the judicial attitude persisted 
in a series of cases penalizing misregistration. In 1917 the misregis- 
tered car became a “ nuisance” **—a concept which eventually re- 
sulted in making the lender of license plates liable as an abettor.® In 
the same year a car which was not re-registered after a change in the 
partnership which owned it became a “ trespasser upon the highway ”’.?° 
This appellation was applied three years later to a car operated by a 





14 See Mass. Gen. Laws (1921) c. 90, $9. 
15 See Farr v. Whitney, 260 Mass. 193, 196, 156 N. E. 863, 864 (1927). One of 
the arguments buttressing the conclusion in the Dudley case that the legislature in- 
tended to outlaw unregistered cars was that “the prohibition [of operation] is not 
extended to automobiles which are merely travelling without lights or other appli- 
ances required by §§ 10, 11 of the act.” See Dudley v. Northampton St. Ry., 202 
Mass. 443, 448, 89 N. E. 25, 28 (1909). However, when Farr v. Whitney reached 
the court, operation without equipment ordered by statute was likewise forbidden. 
Mass. Gen. Laws (1921) c. 90, §9. But the court held that the violation was 
merely evidence of negligence. 

16 Feeley v. Melrose, 205 Mass. 329, 91 N. E. 306 (1910), followed in Chase v. 
New York Cent. R. R., 208 Mass. 137, 94 N. E. 377 (1911); Dean v. Boston 
Elevated Ry., 217 Mass. 495, 105 N. E. 616 (1914). The plaintiff in the Feeley case 
unsuccessfully argued that innocent passengers were not within the purview of the 
statute which called for registration by “ persons owning or in control” of the car. 
in Brief for Plaintiff 14, Feeley v. Melrose, supra; cf. Vidal v. Errol, 162 Atl. 232 

~ eh. 1933). 

17 Mass. Acts 1915, c. 87, § 1, Mass. Gen. Laws (1932) c. 90, §9; cf. Bacon v. 
Boston Elevated Ry., 256 Mass. 30, 152 N. E. 35 (1926) (husband held to have rea- 
sonable cause to know that his wife’s automobile was illegally registered, and there- 
fore barred). 

18 See Fairbanks v. Kemp, 226 Mass. 75, 78, 115 N. E. 240, 241 (1917). There- 
after, the terms “ nuisance”, “ outlaw”, and “trespasser” were indiscriminately 
applied by the court. 

19 McDonald v. Dundon, 242 Mass. 229, 136 N. E. 264 (1922). - Logically the 
“nuisance ” theory would allow a negligent plaintiff to recover. But in Brown v. 
Alter, 251 Mass. 223, 146 N. E. 691 (1925), it was held that a plaintiff’s negligence 
would be a defense. 

20 Rolli v. Converse, 227 Mass. 162, 116 N. E. 507 (1917). In view of the 
“dangers and harms . . . which the statute . . . intended to prevent ” “the public 
would not be adequately protected. ...” Jd. at 164, 165, 116 N. E. at 507, 508. 
Registration in the name of a partner instead of the partnership has likewise been 
held illegal, and to require the application of the trespasser rule. Kilduff v. Boston 
Elevated Ry., 247 Mass. 453, 142 N. E. 98 (1924). 
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part owner who was not registered as such.* In 1921, in Evans »v, 
Rice,” it was held that upon failure to affix new plates promptly at 
midnight on December 31, a car properly registered for both the pre- 
ceding and succeeding years became a “ trespasser on the highway ”. 
This led to the secon«a intervention by the legislature; in 1922 it abro- 
gated the rule in Evans v. Rice.” 

The court, however, continued to amplify the trespasser doctrine. 
Compelled to hold that registration in the name of the conditional vendor 
was proper, it suggested “legislative change ...in view of the 
difficulties of identification.” ** Technically imperfect registrations 
brought the usual penalties. By the substitution of a semi-truck body 
on a chassis registered as that of a touring car, the vehicle became a 
“ nuisance ”.*° By the attachment of a temporary placard in place 
of a lost license plate before a permit was secured from the registrar, the 
car became an “ unlawful traveller ”’.*° Because an owner’s principal 
business was not dealing in automobiles, since he operated three stores 
besides a garage, a car carrying dealer’s license plates issued to him 
was an “ outlaw ”.?7. Because the membership of a labor union changed, 
a car registered in its name, even on the assumption that such registra- 
tion was valid as of the time of application, was misregistered and there- 
fore a “ trespasser upon the highway ”.** A proposal to legalize such 
registration failed to pass the legislature,” but other decisions of the 
Supreme Judicial Court provoked action. 

A dictum that registration would automatically cease upon the death 
of an owner *° prompted an amendment providing that, in such event, 
registration should remain in force until sale of the car or expiration of 
the registry period.** After three decisions penalizing registered owners 





21 Shufelt v. McCartin, 235 Mass. 122, 126 N. E. 362 (1920). 

22 238 Mass. 318, 130 N. E. 672 (1921). 

23 Mass. Acts 1922, c. 303, § 3, Mass. Gen. Laws (1932) c. 90, $9. The amend- 
ment permits the use of the license plates of either year from twelve o’clock noon 
December 31 to twelve o’clock noon January 1. 

24 See Temple v. Middlesex & B. St. Ry., 241 Mass. 124, 126, 134 N. E. 641, 642 
(1922). Registration in name of conditional vendee had previously been held valid. 
Downey v. Bay St. Ry., 225 Mass. 281, 114 N. E. 207 (1916). 

25 Nichols v. Holyoke St. Ry., 250 Mass. 88, 145 N. E. 33 (1924) (“ The law 
should not permit such mystification ”). 

26 Shapiro v. Lynn, 254 Mass. 110, 149 N. E. 543 (1925). 

27 Pierce v. Hutchison, 241 Mass. 557, 136 N. E. 261 (1922) (absolute liability 
imposed on owner). Accord: O’Halleron v. Miller, 274 Mass. 508, 175 N. E. 94 
(1931) (borrower of dealer’s plates precluded as trespasser). 

28 Hanley v. American Ry. Express Co., 244 Mass. 248, 138 N. E. 323 (1923). 
This decision was followed by a series of cases imposing the usual penalties be- 
cause of minor error in registering names of owners. Fine v. Kahn, 270 Mass. 557; 
170 N. E. 462 (1930) (registration as Murray R. Fine by Morris R. Fine, despite 
finding that he was at times known by former name, held illegal) ; Bacon v. Bos- 
ton Elevated Ry., 256 Mass. 30, 152 N. E. 35 (1926) (registration by married 
woman in maiden name illegal). 

29 Mass. House Bill 1926, No. 646, as amended No. 1133; see (1926) Mass. 
House J. 315; (1926) Mass. Sen. J. 404. 

80 See Pierce v. Hutchison, 241 Mass. 557, 562, 136 N. E. 261, 263 (1922). 

81 Mass. Acts 1924, c. 427, Mass. Gen. Laws (1932) c. 90, §2. In 1932, the 
legislature, apparently without any prompting by judicial decision, provided that 
registration should not terminate on bankruptcy or insolvency of the owner of a 
motor vehicle. Mass. Acts 1932, c. 5. 
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who had innocently misstated their engine numbers by branding their 
cars trespassers,*? the legislature again intervened by providing that 
error in recording engine numbers should not invalidate registration.** 

In 1929 the trespasser doctrine was given a new turn. The court had 
not previously invoked the rule for mere traffic violations.** But in 
Widronak v. Lord * a properly registered car proceeding in the wrong 
direction on a one way street °° was labelled a trespasser. The legisla- 
ture promptly abrogated the effect of this decision.** 

Other possibilities for the application of the trespasser doctrine arose 
from a wooden interpretation of the requirement that residents ** of the 
state must register their cars within the state. In Gondek v. Cudahy 
Packing Co.,** the court stated that a foreign corporation having a place 
of business in Massachusetts, and therefore a resident of the state, would 
be liable for any damage caused by the authorized *° operation in 
Massachusetts of a car attached to its New Hampshire agency and 
normally used in that state. In Hanson v. Culton,*: an automobile 
owned by a nonresident who had been temporarily employed in the state, 
upon its first entry into Massachusetts, was deemed a “ trespasser ”’. 
At its next session the legislature redefined a nonresident as “ any person 
whose legal residence is not within the Commonwealth ”’.*? 

The trespasser doctrine was evolved at a time when automobiles were 
“frightful to most horses ” and “ introduced a new element of danger 





32 Staley v. Wilbur, 258 Mass. 481, 155 N. E. 659 (1927); Wallace v. New 
Bedford & Onset St. Ry., 259 Mass. 20, 155 N. E. 660 (1927); Di Franco v. West 
Boston Gas Co., 262 Mass. 387, 160 N. E. 326 (1928). The court relied upon 
Wise v. Kennedy, 248 Mass. 83, 142 N. E. 755 (1924), which held that such a mis- 
take would invalidate a chattel mortgage as against an innocent purchaser. 

In the Di Franco case, though the epithets “ trespasser ”, “ outlaw ”, “ nuisance ”, 
might have served to allow recovery under a statute creating an action for death 
caused by negligence, the court declared that the illegal registration constituted 
negligence as a matter of law. 

33 Mass. Acts 1928, c. 187, § 1, Mass. Gen. Laws (1932) c. 90, § 9. 

84 F.g., Walters v. Davis, 237 Mass. 206, 129 N. E. 443 (1921) ; Bogert v. Cor- 
coran, 260 Mass. 206, 156 N. E. 884 (1927). 

35 269 Mass. 238, 168 N. E. 799 (1929). A passenger was also denied recovery 
on the theory formerly applied in the registration cases, supra note 16, of participa- 
tion in the illegal use of the car. Cf. Rea v. Checker Taxi Co., 272 Mass. 510, 172 
N. E. 612 (1930). 

86 Apparently the only other case in regard to violation of a one way street 
ordinance, Sears v. Bernardo & Sons, 44 R. I. 106, 115 Atl. 647 (1922), held viola- 
tion to be merely evidence of negligence. It was cited to the court. See Brief for 
Plaintiff 5, Widronak v. Lord, 269 Mass. 238, 168 N. E. 799 (1929). 

87 Mass. Acts 1930, c. 57, § 1, Mass. Gen. Laws (1932) c. 89, § 10. 

38 A nonresident was defined as “ any resident of any state or country who has 
no regular place of abode or business in the Commonwealth for a period of more 
than thirty days in the year.” Mass, Acts 1909, c. 534, §1, as amended by Acts 
1914, C. 204, § 1. 

8° 233 Mass. 105, 123 N. E. 398 (1919). “The words of the statute are so 
plain as to render any other construction not rationally possible”. Jd. at 111, 123 
N. E. at 400. 

‘© Liability of an owner is predicated on the use of the unregistered motor 
Vehicle with his consent, express or implied. Gould v. Elder, 219 Mass. 396, 107 
N. E. 59 (1914). Since the operation complained of in the Gondek case was with- 
out the corporation’s consent, it was not liable. 

*1 269 Mass. 471, 169 N. E. 272 (1929). 
42 Mass. Acts 1931, c. 142, $$ 1, 2, Mass. Gen. Laws (1932) c. 90, $$ 1, 3. 
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to ordinary travellers”.** It was intended by the imposition of its 
penalties “ to protect travellers . . . from the serious risks of injury by 
machines . . . operated in violation of law, and the owners of which 
furnished no means by which they could be identified... .”** But 
the causal relation between misregistration or nonregistration and in- 
jury *° is, if perceptible, tenuous.*® And the sporadic civil disability and 
liability inflicted, though it may coerce registration, is out of all propor- 
tion to the nominal criminal penalty provided by the statute.*’ More- 
over, the doctrine can have no coercive effect where misregistration is 
due to honest mistake. Its basis is entirely absent in those cases where 
misregistration affects identification only remotely, if at all.** True, 
compulsory insurance has made registration of great importance; *® but 
only when violation of the registry provisions is a step in the evasion of 
the insurance requirements can this furnish the slightest justification for 
the infliction of such extraordinary penalties. 

Today °° the trespasser rule has been rejected by every other state.™ 
Three times the Massachusetts legislature failed to grasp opportunities to 





43 See Dudley v. Northampton St. Ry., 202 Mass. 443, 446, 89 N. E. 25, 27 
(1909). 

44 Jd. at 447, 89 N. E. at 27. 

45 By general principles of tort law, a violation of a statute which does not con- 
tribute to the injury suffered is given no effect in a civil action. Newcomb v. Bos- 
ton Protective Dept., 146 Mass. 596, 16 N. E. 555 (1888); see Thayer, Public 
Wrong and Private Action (1914) 27 Harv. L. Rev. 317; Torts RESTATEMENT 
(Tentative Draft, Am. L. Inst. 1929) § 176. 

46 In the petition accompanying a bill proposed in 1915 to abolish the doctrine, 
it was urged that misregistry “in no way contributes to the accident,” and that 
“persons . . . negligently causing injury ... are able thereby to unjustly escape 
liability for their negligence. . . .” 

47 A fine of not more than twenty-five dollars. Mass. Gen. Laws (1932) 
Cc. 90, § 20. 

48 The court has consistently avowed that facilitation of identification is the 
key to its construction of the statute and the justification for the rule. See, e.g., 
Dudley v. Northampton St. Ry., 202 Mass. 443, 447, 89 N. E. 25, 27 (1909) ; Fair- 
banks v. Kemp, 226 Mass. 75, 78, 115 N. E. 240, 241 (1917); Koley v. Williams, 265 
Mass. 601, 603, 164 N. E. 444, 445 (1929). But it has, with almost equal consistency, 
applied the doctrine in situations where technical violations of the motor vehicle 
laws bore no relation to identification. That the legislature has corrected five such 
extensions of the doctrine perhaps signifies legislative acceptance of a theory from 
which the court has strayed. 

49 The startling discrepancy between the percentages of recovery against un- 
insured and insured automobile owners can leave no doubt that insurance plays a 
large part in dictating jury verdicts. See Book Review (1932) 45 Harv. L. Rev. 
1428, 1429. The Massachusetts statute requires insurance as a prerequisite to 
registration. Mass. Acts 1925, c. 346, § 1, Mass. Gen. Laws (1932) c. go, § 1A. 

50 In only two other jurisdictions was the Massachusetts trespasser rule ac- 
cepted by the courts. Knight v. Savannah Elec. Co., 20 Ga. App. 314, 93 S. E. 17 
(1917); Bortner v. York R. R., 20 Pa. Dist. 84 (1913). These decisions were over- 
ruled in Central of Ga. R. R. v. Moore, 149 Ga. 581, 101 S. E. 668 (1919) ; Williams 
v. D’Amico, 78 Pa. Super. 575 (1922). 

54 See Huppy, op. cit. supra note 11, § 173; cf. McCarthy v. Leeds, 115 Me. 134, 
98 Atl. 72 (1916) ; Hanley v. Poultney, 100 Vt. 172, 135 Atl. 713 (1927). Connecti- 
cut, the only state which ever adopted the Massachusetts rule by express enact- 
ment, has since repealed the statute. Conn. Pub. Acts 1929, c. 256, § 2. 

The Massachusetts doctrine has received severe criticism from other courts. 
See, e.g., Moore v. Hart, 171 Ky. 725, 729, 188 S. W. 861, 863 (1916) ; Cobb v. Cum- 
berland Power & Lt. Co., 117 Me. 455, 459, 104 Atl. 844, 846 (1918) ; Armstead v. 
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legislate it out of existence,®* contenting itself with preventing the future 
application of the doctrine in particular situations.®* But these enact- 
ments manifested an attitude which a court, appreciative of legislative 
direction, might well have recognized and reflected by limiting the scope 
of the doctrine,** even though it felt excision of the rule a task for the 
legislature.*® 





RECENT CASES 


ALIENS — NATURALIZATION — DESIRE TO ALTER FORM OF GOVERNMENT BY 
CONSTITUTIONAL MEANS AS LACK OF ATTACHMENT TO THE CONSTITUTION. — 
The petitioner, seeking naturalization, stated that he was attached to the 
principles of the Constitution but that he advocated its amendment. The evi- 
dence showed that, in a newspaper which he published, he had urged amend- 
ment of the Constitution so as to place all authority in the hands of “ the 
producers ”, and to substitute for private property the ownership of all prop- 
erty by a communistic state. A statute provides that “No alien shall be 
admitted to citizenship unless . . . for at least five years . . . he has be- 
haved as a person of good moral character, attached to the principles of the 
Constitution of the United States and well disposed to the good order and 
happiness of the United States.” 34 Stat. 598 (1906), 8 U. S. C. § 382 (1926), 
as amended by 45 Stat. 1513 (1929), 8 U. S. C. Supp. III § 382 (1929). 
Held, that the petitioner was not attached to the principles of the Constitution 
within the meaning of the statute. Petition denied. Jn re Saralieff, 59 F.(2d) 
436 (E. D. Mo. 1932). 

Although considerable latitude must be given to the court’s opinion on the 
facts, it seems that if an applicant comes clearly within the qualifications es- 
tablished by Congress he is entitled to his papers. Cf. Tutun v. United States, 
270 U. S. 568 (1926); see In re Cassovel, 33 F.(2d) 1002 (E. D. Pa. 1927). 
As to what constitutes sufficient “attachment ” the cases are not uniform. 
See Hazard, “ Attachment to the Principles of the Constitution” as Judicially 
Construed in Certain Naturalization Cases in the United States (1929) 23 
Am. J. Int. Law 783. Under a similar statutory provision, one merely advo- 
cating socialism was excluded. Ex parte Sauer, 81 Fed. 355 (D. Tex. 1891). 
And a naturalization certificate has been annulled on the grounds that it was 
obtained by fraud where subsequent advocacy of radical but peaceful change 





Lounsberry, 129 Minn. 34, 40, 151 N. W. 542, 545 (1915); Legis. (1931) 17 Iowa 
L. REv. 94, 97. 

52 The first proposal to abolish the doctrine was made in 1915. See Mass. House 
Bill 1915, No. 694, which as amended in Mass. Acts 1915 c. 87, § 1, merely granted 
protection to innocent passengers. A second unsuccessful effort was made in 1917. 
Mass. House Bill 1917, No. 509. See (1917) Mass. House J. 663; (1917) Mass. 
Sen. J. 428. And Mass. House Bill 1922, No. 560, § 3, providing for the abolition 
of the doctrine in all cases where effort had been made to register in good faith, 
was likewise rejected. 

53 See notes 17, 23, 33, 37) 42, supra. See also note 31, supra. 

54 The court has even disclosed a lack of sympathy with an amendment which 
its decisions provoked. Although the 1928 enactment provided in general. terms 
that wrong engine numbers should not invalidate registration, the court, in Brown 
v. Robinson, 275 Mass. 55, 175 N. E. 269 (1931), indicated that the statute would 
not protect owners who fraudulently misregistered their serial numbers. 

55 See Hanson v. Culton, 269 Mass. 471, 476, 169 N. E. 272, 273 (1929) ; Gondek 
v. Cudahy Packing Co., 233 Mass. 105, 111, 123 N. E. 398, 400 (1919). 
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was taken to indicate lack of the requisite attachment. United States vy, 
Olsson, 196 Fed. 562 (W. D. Wash. 1912). But one court at least has refused 
to annul where it appeared that the change was sought by constitutional means. 
United States v. Rovin, 12 F.(2d) 942 (E. D. Mich. 1926). Since the Con- 
stitution provides for its own amendment, desire to alter it does not seem 
necessarily inconsistent with its principles. Doubtless many judges would 
not balk at a desire to repeal certain amendments. See Holmes, J., dissenting, 
in United States v. Schwimmer, 279 U. S. 644, 654 (1929); United States v. 
Rovin, supra, at 945. But the present court takes the view that the changes 
contemplated by the applicant were so sweeping as to amount to abolition of 
the Constitution. Although the personal opinions of administrative officials 
as to the desirability of applicants might conceivably be deemed a proper 
method of selecting new citizens, such determinations could hardly be made 
the function of federal courts. Cf. Tutun v. United States, 270 U. S. 568 
(1926). The present decision appears supportable only if it be viewed as a 
finding that the applicant’s activities impeached the sincerity of his adherence 
to strictly constitutional methods of change. 


BANKRUPTCY — WHO May BecoME BANKRUPT — CORPORATIONS: Co- 
OPERATIVE MARKETING ASSOCIATION. — A petition in involuntary bankruptcy 
was filed against the defendant, a corporation organized under the Ohio Co- 
operative Marketing Act and thereby designated “nonprofit”. Onto GEN. 
Cope (Page, 1932) § 10186-1. By charter the corporation was broadly em- 
powered to engage in any activity in connection with marketing, selling, manu- 
facturing, and handling agricultural products. Section 4(b) of the Bankruptcy 
Act provides that “any moneyed, business, or commercial corporation ex- 
cept a municipal, railroad, insurance, or banking corporation . . . may be 
adjudged an involuntary bankrupt... .” 36 Stat. 839 (1910), 11 U. S.C. 
§ 22 (1926). The district court refused an adjudication, and the petitioners 
appealed. Held, that the defendant was subject to involuntary bankruptcy 
as a business or commercial corporation within the meaning of the Act. 
Judgment reversed. Schuster v. Ohio Farmers Codperative Mik Ass'n, 
U. S. Daily, Oct. 28, 1932, at 1566 (C. C. A. 6th, 1932). 

Hitherto codperative marketing associations have not been deemed 
“moneyed, business, or commercial” corporations, and they have con- 
sequently been held immune to involuntary bankruptcy. Jn re Dairy Market- 
ing Ass’n of Ft. Wayne, Inc., 8 F.(2d) 626 (D. Ind. 1925), (1926) 74 U. oF 
Pa. L. Rev. 408; Jn re Weeks Poultry Community, Inc., 51 F.(2d) 122 (S. D. 
Cal. 1931). But cf. In re Wyoming Valley Co-op. Ass'n, 198 Fed. 436 
(M. D. Pa. 1912). In these cases, as in the present one, the statutes under 
which the associations were incorporated provided that such associations 
“ shall be deemed ‘ nonprofit,’ inasmuch as they are not organized to make 
profit for themselves, as such, or for their members, as such, but only for 
their members as producers.” Inp. ANN. Stat. (Burns, 1926) § 3663; 
Cat. Crv. Cope (Deering, 1931) § 653bb; Onto Gen. Cope (Page, 1932) 
§ 10186-1. The Bankruptcy Act has been strictly construed with reference 
to the amenability of corporations to its provisions. Jn re New York & N. J. 
Ice Lines, 147 Fed. 214 (C. C. A. 2d, 1906); In re Dairy Marketing Ass’n of 
Ft. Wayne, Inc., supra. The test seems to be whether the activities of the 
corporation are aimed at pecuniary gain. See Jn re L. Radke Co., 193 F ed. 
735, 737 (N. D. Cal. 1911); Inre Deauville, Inc., 52 F.(2d) 963, 965 (D. Nev. 
1931). Thus, an incorporated social and recreational club is not subject to in- 
voluntary bankruptcy. In re Elmsford Country Club, 50 F.(2d) 238 (S. D. 
N. Y. 1931). But marketing is in every sense a commercial and business ac- 
tivity. See Hanna, Law or Co0PpERATIVE MARKETING ASSOCIATIONS (1931) 
§ 150. Calling codperative marketing associations “ nonprofit” because the 
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pecuniary benefits, which are the sole incentive to membership, accrue to the 
members as producers rather than as members, disguises but does not alter 
the inherent commercial nature of such associations. 


ConFLict oF Laws — JuRISDICTION TO ENJOIN SALE oF Stock IN Do- 
MESTIC CORPORATION PLEDGED WITH NONRESIDENT OUTSIDE OF STATE. — Re- 
ceivers were appointed by a federal district court in Illinois for two domestic 
holding corporations, Insull Utility Investments, Inc., and Corporation Securi- 
ties Co. of Chicago. These concerns had pledged stock in other Illinois corpo- 
rations with the defendant banks in New York. When the pledgees gave notice 
of intention to sell, the receivers applied for injunctive relief, alleging that 
although the market value was less than the indebtedness, the intrinsic value 
was greatly in excess thereof. The court granted an order restraining the de- 
fendants from disposing of the securities. The defendants were not served 
with process, and on subsequent special appearance, their motions to vacate 
the order were denied. They appealed. Held, that the court lacked jurisdic- 
tion to issue the restraining order. Order reversed. Guaranty Trust Co. of 
New York v. Fentres, U.S. Daily, Oct. 31, 1932, at 1574 (C. C. A. 7th, 1932). 

The Supreme Court has held that the courts in a state where a corporation 
is domiciled have jurisdiction to entertain proceedings to clear title to its 
shares although the defendants are beyond the reach of process. Jellenik 
v. Huron Copper Mining Co., 177 U.S. 1 (1900). In that case the where- 
abouts of the certificates did not definitely appear. However, the Court 
clearly deemed this factor irrelevant, and the decision would seem to be suffi- 
cient authority for an opposite result in the instant case except insofar as its 
application may be precluded by the Uniform Stock Transfer Act, in force in 
Illinois, which provides in § 1 that title to a share can be transferred only by 
delivery of the certificate. Itz. Rev. Stat. (Cahill, 1931) c. 32, § 229; cf. 
ConFiict oF Laws RESTATEMENT (Proposed Finai Draft, Am. L. Inst. 1930) 
§57. This section of the Act also requires that the corporation recognize the 
validity of such a transfer. Where a similar common-law rule obtained in 
the state of incorporation, the Supreme Court has decided that a transfer of the 
certificate, if valid by the law of the state in which it is situated, entitles the 
transferee to ownership of the shares. Disconto-Gesellschaft v. U. S. Steel 
Corp., 267 U.S. 22 (1925). But courts have been loath to abandon the notion 
that a share has some sort of situs in the state of incorporation. Thus in spite 
of the Stock Transfer Act, jurisdiction to adjudicate voting rights has been 
sustained though the certificates and their holders were not subject to process. 
Harvey v. Harvey, 290 Fed. 653 (C. C. A. 7th, 1923). Perhaps, if the rule 
of the Jellenik case still obtains, the most plausible theory is that ownership 
of the certificates is distinct from ownership of the shares. See United Ciga- 
rette Mach. Co. v. Canadian Pac. Ry., 12 F.(2d) 634, 636 (C. C. A. 2d, 1926). 
Such a view appears consistent at least with the result in the Disconto-Gesell- 
schaft case. On the other hand, appointment of an ancillary receiver for stock 
owned by the insolvent in a local corporation has been denied on the ground 
that, by virtue of the Stock Transfer Act, there was no property of the in- 
solvent within the state. Klein v. Wilson Co., 7 F.(2d) 769 (D. N. J. 1924), 
aff'd, 7 F.(2d) 777 (C. C. A. 3d, 1925). Some authority exists for regarding 
a nonresident pledgor’s interest as property subject to the jurisdiction of the 
state in which the pledged certificates are held. Merrit v. American Steel 
Barge Co., 79 Fed. 228 (C. C. A. 8th, 1897); Simpson v. Jersey City Con- 
tracting Co., 165 N. Y. 193, 58 N. E. 896 (1900). If analogies are sought in 
jurisdiction over stock in other connections, there appears a tendency to find 
practical rules which play havoc with the concept of a single situs determining 
jurisdiction for all purposes. Cf. First Nat. Bank of Boston v. Maine, 284 
U. S. 312 (1931) (succession taxation); Norrie v. Lohman, 16 F.(2d) 355 
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(C. C. A. 2d, 1926) (administration); Harding v. American Sumatra Tobacco 
Co., 14 F.(2d) 168 (N. D. Ga. 1926) (reorganization). The Stock Transfer 
Act is confined in terms to passage of legal title exclusive of the beneficial in- 
terest. See § 22. The argument may be made that, if it deprived the state of 
incorporation of jurisdiction to adjudicate title, the Act did not affect jurisdic- 
tion with regard to other rights in the stock. Moreover, even with respect to 
title, it is difficult to conceive that legislation purporting to change only the 
substantive law could effect a renunciation of jurisdiction as distinct from 
prescribing the courts’ exercise thereof. But assuming that the stock had suffi- 
cient situs within the state to give the court jurisdiction im rem, this jurisdic- 
tion should probably not be exercised. Contempt proceedings against persons 
not subject to the personal jurisdiction of the court when the injunction was 
issued have been sustained in a few situations in which the injunction con- 
cerned a res within the jurisdiction. Binkley v. United States, 282 Fed. 244 
(C. C. A. 8th, 1922); Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 
625 (1902). The doctrine of such cases is difficult to reconcile with the usual 
principles of jurisdiction. Whether it will be extended to other situations is 
by no means certain. Cf. Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832 (C. C. A. 
2d, 1930); State v. Nathans, 49 S. C. 199, 27 S. E. 52 (1896); De La Mon- 
tanya v. De La Montanya, 112 Cal. 101, 44 Pac. 345 (1896). An injunction 
against transfer on the books of the corporation to a bona fide purchaser 
would appear to be precluded by the provision in the Stock Transfer Act that 
the corporation must recognize a transfer made by delivery of the certificate. 
At most, any action the court could take might, in view of the wide publicity 
attendant upon this particular receivership, serve as actual notice to prospec- 
tive buyers of the receivers’ adverse claims. As to the merits of the case, 
the court intimated that the defendants should prevail. A similar injunction 
was recently denied to a pledgor’s trustee in bankruptcy. Jn re Hudson River 
Navig. Co., 57 F.(2d) 175 (C. C. A. 2d, 1932). 


CONSTITUTIONAL LAw — DUE Process oF LAW: REGULATION OF TRADE OR 
BusINEss — CHARGES OF EMPLOYMENT AGENCIES MADE CONTINGENT ON 
Frnpinc Postrions.—A statute provided that employment agencies should 
not retain any fees required of applicants unless employment was secured for 
them. N. Y. Gen. Bus. Law (1909), as amended by Laws 1910, c. 700, § 186. 
The complainant, a corporation which conducted an employment agency and 
retained fees from all applicants, sued to enjoin the commissioner of licenses 
from enforcing this provision on the ground that it violated the Fourteenth 
Amendment. The defendant appealed from an injunction pendente lite. Held, 
that the statute was constitutional. Order reversed. National Employment 
Exchange v. Geraghty, 60 F.(2d) 918 (C. C. A. 2d, 1932). 

The regulation of employment agencies has been before the Supreme Court 
on three occasions. In Brazee v. Michigan, 241 U.S. 340 (1916), the Court 
upheld a statute which prohibited any agency from sending applicants to an 
employer who had not applied to such agency for help or labor. It was said 
that a state may require licenses and prescribe reasonable regulations. See 
id. at 343. But in Adams v. Tanner, 244 U.S. 590 (1917), an act forbidding 
the receiving of fees from workers for whom places were found was held 
unconstitutional. See (1918) 31 Harv. L. Rev. 490. And in Ribnik v. 
McBride, 277 U. S. 350 (1928), the Court ruled that employment agencies 
were not so affected with a public interest as to permit fixing of the charges 
for obtaining employment. See (1928) 42 Harv. L. Rev. 126; Notes (1928) 
14 Corn. L. Q. 75, (1928) 38 YALE L. J. 225. A federal court of three judges 
has regarded this decision as compelling authority for the invalidation of a 
statute which established a maximum registration fee and required its return 
if no employment was secured. Bradford v. Hargis, 45 F.(2d) 223 (W. D. 
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Mo. 1930), dismissed as moot, 283 U. S. 781 (1931), (1931) 37 W. Va. L. Q. 
308. As pointed out by the present court, the strong dissents in the last two 
Supreme Court cases suggest the possibility that their doctrines will be 
limited to their precise facts. There are some grounds for distinguishing 
the instant case. Since the cost may be shifted to the successful applicants, 
the service is not necessarily abolished. Moreover, the contract with which the 
legislature is interfering is not an agreement to pay a particular price for 
securing employment but a contract to pay for a service which may or may 
not result in employment. Statutes which prohibit transactions because of 
the evils incident to the uncertainty of the return have been held constitu- 
tional. Booth v. Illinois, 184 U. S. 425 (1902) (dealing in grain futures) ; 
Otis v. Parker, 187 U. S. 606 (1903) (sale of stock on margin). The eco- 
nomic handicaps of a class have been deemed sufficient to justify the out- 
lawing of a certain type of contract with its members. Knoxville Iron Co. v. 
Harbison, 183 U. S. 13 (1901) (wages in store orders irredeemable in cash); 
McLean v. Arkansas, 211 U. S. 539 (1909) (method of determining piece 
wages). And a business not vicious per se may be prohibited if it has a tend- 
ency to delude the public in its operation. Powell v. Pennsylvania, 127 U. S. 
678 (1888) (manufacture and sale of oleaginous butter substitutes); Rast v. 
VanDeman & Lewis Co., 240 U.S. 342 (1916) (trading stamps). Although 
the Court did not consider such precedents controlling in Adams v. Tanner 
and Ribnik v. McBride, it seems not impossible that they may be invoked to 
uphold the degree of regulation involved here. 


CONSTITUTIONAL Law — LEGISLATIVE PowERS— DELEGATION OF POWERS 
To PrivATE Bopy. — A statute provided that “ when high explosives . . . are 
used in any mine, the manner of . . . charging and firing, or in any manner 
using such explosives shall be in accordance with special rules as furnished by 
the manufacturers of the same.” Pa. Stat. ANN. (Purdon, 1930) tit. 52, § 424. 
Violations of this rule were made misdemeanors. Jd. § 514. The claimant 
was injured while blasting contrary to the manufacturer’s rules, which had 
been approved by the superintendent of the mine and posted, as required by 
the act. Jd. §§ 297, 424. The lower court reversed a ruling of the workmen’s 
compensation board that the claimant was not entitled to an award, and 
the defendant mining company appealed. Held, that the statute was con- 
stitutional, and that the illegality of the claimant’s act precluded compensa- 
tion. Judgment reversed. Gima v. Hudson Coal Co., 161 Atl. 903 (Pa. Super. 
Ct. 1932). 

Similar attempts to define misdemeanors by investing rules of private organi- 
zations with the force of law have usually been declared void as unconstitu- 
tional delegations of legislative power. State v. Crawford, 104 Kan. 141, 177 
Pac. 360 (1919) (underwriters’ association) ; State v. Holland, 37 Mont. 393, 
96 Pac. 719 (1908) (wearing insignia of fraternal organizations); Johns- 
town Cemetery Ass’n v. Parker, 45 App. Div. 55, 60 N. Y. Supp. rors (1899) 
(work on lots of cemetery association). But cf. St. Louis & Iron Mt. Ry. 
v. Taylor, 210 U. S. 281 (1908). Comparable legislation often meets the 
same constitutional obstacle. Thus, once the legislature has assumed control 
of the primary election machinery, it cannot vest power in party committees 
to determine whether such an election shall be held. Morrow v. Wipf, 22 
S.D. 146, 115 N. W. 1121 (1908). But cf. People ex rel. Lindstrom v. Emer- 
son, 333 Ill. 606, 165 N. E. 217 (1929). Ordinances conditioning the right 
to build, or to engage in certain occupations, on the consent of the neighbor- 
ing landowners have often been invalidated. Washington ex rel. Seattle 
Title Trust Co. v. Roberge, 278 U. S. 116 (1928); see 1 McQutLiin, Munic- 
IPAL CORPORATIONS (1928) § 398. Contra: People ex rel. Keller v. Oak Park, 
266 Ill. 365, 107 N. E. 636 (1914); cf. Cusack Co. v. Chicago, 242 U. S. 526 
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(1917). In cases like the present a further objection is the failure to set up 
any standard for the exercise of the power delegated. Cf. Vick Wo v. 
Hopkins, 118 U. S. 356 (1885); see Notes (1924) 37 Harv. L. Rev. 1118; 
(1929) 27 Micu. L. Rev. 558. There is some precedent for granting more ar- 
bitrary powers in situations involving public health or safety. See People 
ex rel. Barmore v. Robertson, 302 Ill. 422, 428, 134 N. E. 815, 817 (1922); 
McCandless v. Campbell, 20 Hawaii 411, 417 (1911); FREUND, ADMINISTRA- 
TIVE POWERS OVER PERSONS AND PROPERTY (1928) 461. In the instant case the 
regulations prescribed by the manufacturers appear reasonable. Yet the pre- 
sumption indulged in by some courts that the power delegated to public boards 
will be exercised constitutionally apart from other restrictions does not seem 
equally applicable to private groups. See (1931) 19 Cauir. L. REv. 448. Fear 
of lawsuits may tempt manufacturers to insist upon unduly onerous precau- 
tions, and confusion may result from lack of uniformity in the rules indicated 
for different makes of the same product. Though the legislature may need 
relief from the burden of setting up detailed regulations, delegation to private 
individuals of the power to define crimes seems unfortunate. 


CoNSTITUTIONAL LAw— LEGISLATIVE POWERS— STATUTE ABOLISHING 
StaTe’s RicHT To Prioriry.— When a bank in which state funds were de- 
posited became insolvent, the state auditor brought proceedings for a writ of 
mandamus to compel the receiver to prefer the state above all other deposi- 
tors. A statute provided that the state should have no priority as to any 
claim to which it was not given priority by statute, over any other unsecured 
creditor. W. Va. Cope (1931) §12-4-10. The state constitution provided 
that “the credit of the state shall not be granted to or in aid of any... 
corporation or person.” W. Va. Const. art. 10, §6. Held, that the statute 
was unconstitutional as a violation of this provision. Writ issued. Lawson v. 
Charter, 163 S. E. 813 (W. Va. 1932). 

Following a recent Idaho case on substantially the same facts, the de- 
cision presents an unusual application of the constitutional provision. White 
v. Pioneer Bank & Trust Co., 50 Idaho 589, 298 Pac. 933 (1931). Such 
provisions were designed to prevent states from incurring liabilities in aid 
of railroads and similar enterprises. See Grout v. Kendall, 195 Iowa 467, 
472, 192 N. W. 529, 531 (1923); People v. Westchester Nat. Bank, 231 
N. Y. 465, 471-74, 132 N. E. 241, 243-44 (1921). A conceivable argument 
for the present decision is that the state’s credit depends to some extent 
upon the right to priority, and that the legislature’s surrender of this right 
to benefit creditors of banks having state funds on deposit is consequently 
an indirect grant of the state’s credit. Apparently, though its reasoning 
is not clear, the court did not rest on this dubious ground, but took the 
view that the act of making a general deposit without right to priority 
was a violation of the constitutional limitation. The prohibition, how- 
ever, seems to apply to a grant creating an obligation of the state, rather 
than to a mere transfer of funds in reliance on the credit of the other party. 
Veterans’ Welfare Board v. Riley, 188 Cal. 607, 206 Pac. 631 (1922); State 
ex rel. Atwood v. Johnson, 170 Wis. 251, 176 N. W. 224 (1920); see People 
v. Westchester Nat. Bank, supra, at 473, 132 N. E. at 243. Contra: Detroit 
Museum of Art v. Engel, 187 Mich. 432, 153 N. W. 700 (1915). Thus the 
surrender of priority as to an already existing debt has been held not to 
constitute a grant of credit within the meaning of a similar provision. 
Darby v. Wright, 3 Blatchf. 170, Fed. Cas. No. 3,574 (C. C. N. Y. 1854). 
If it be urged that a general deposit amounts to a substitution of the bank’s 
credit for that of the state and thus constitutes a grant of the latter in aid 
of the bank, it would seem to follow that any deposits other than special 
deposits would be made in violation of the constitution. Such a view has, 
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indeed, been intimated by the Idaho court. See White v. Pioneer Bank & 
Trust Co., supra, at 594, 298 Pac. at 935. But the requirements relating to 
interest on deposits which obtain in both states are difficult to reconcile with 
this conclusion. See Idaho Laws 1921, c. 256, §§ 29, 30; W. Va. Cope 
(Michie, 1932) §§ 1000, 1004. Lest the decision appear to thwart the 
legislature’s intention unnecessarily, the court points out that .a few hours 
after the bank had closed its doors “ the Legislature postponed the further 
operation of the above statute until February 1, 1933, by an enactment in 
effect from passage.” Jd. § 1047. 


CONTRACTS — CONSIDERATION — NECESSITY OF CONSIDERATION WHEN THE 
MopiryING AGREEMENT IS ExEcuTED.— Under a separation agreement a 
husband gave his wife certain property, and promised to pay her $75 a 
month until she remarried. A subsequent divorce decree continued this 
arrangement. Four years later, when the husband was far in arrears, the 
wife agreed to accept about half of what was due in full settlement of over- 
due instalments, and to receive only $25 a month thereafter. After accepting 
the reduced payments for over twelve years, she sued for the sum of the 
unpaid balances under the original contract. From an adverse judgment, the 
wife appealed. Held, that the subsequent agreement, even though without con- 
sideration, was so far executed as to modify the original contract. Judgment 
affirmed. Vigelius v. Vigelius, 13 Pac.(2d) 425 (Wash. 1932). 

Though the decision reaches a seemingly just result, it is difficult to reconcile 
with the usual principles of consideration. There is apparently no considera- 
tion in the husband’s refraining from an attempt to modify the divorce decree, 
since in Washington such a decree seems to be final. Ruge v. Ruge, 97 
Wash. 51, 165 Pac. 1063 (1917). The court’s doctrine that a modifying agree- 
ment if executed will not be disturbed for want of consideration has previously 
found its chief support in agreements to reduce rent. C. S. Brackett Co. v. 
Lofgren, 140 Minn. 52, 167 N. W. 274 (1918); McKenzie v. Harrison, 120 
N. Y. 260, 24 N. E. 458 (1890). These cases often consider relinquishment 
of the unpaid excess as a gift, which is so far completed as to be irrevocable. 
See Doyle v. Dunne, 144 Ill. App. 14, 24 (1908) ; McKenzie v. Harrison, supra, 
at 265-66, 24 N. E. at 460. In the absence of a formal grant, however, such an 
interpretation seems unwarranted. See 1 WILLISTON, ConTRACTS (1920) § 120. 
But some courts take the view that by reduction of the rent the landlord re- 
ceives a benefit in retaining his tenant instead of being left to an action for 
damages. See Conlon v. Spokane Hdwe. Co., 117 Wash. 378, 384, 201 Pac. 
26, 28 (1921). Thus the real basis of these decisions may be the same as that 
on which consideration is found in contracts inducing performance of a pre- 
vious agreement with the same person. Goebel v. Linn, 47 Mich. 489, 
11 N. W. 284 (1882); see 1 Witiiston, Contracts § 130. Such contracts 
are not generally considered binding. See ibid.; (1923) 36 Harv. L. Rev. 341. 
Yet granting a possible justification for such a view, its extension even to 
the past balances in the present case is doubtful, for performance would con- 
sist merely in the payment of money which could also be obtained as dam- 
ages. Hardship would be at least partially avoided by applying the Statute 
of Limitations. The court’s suggestion that the modification of the con- 
tract is permanent is even harder to justify. Considering the past balances 
as gifts, there is no reason to compel a gift of the future balances. Even in 
the case of rent reduction the right to recover the original contract price is 
lost only insofar as payments have been made under the new agreement. 
‘Zindler v. Levitt, 132 App. Div. 397, 116 N. Y. Supp. 726 (1909). In 
previous cases Washington has been liberal in finding consideration for exe- 
cuted agreements to modify or discharge an obligation. Cf. Brown v. Kern, 
21 Wash. 211, 57 Pac. 798 (1899); Evans v. Oregon & Washingtcn R. R., 
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58 Wash. 429, 108 Pac. 1095 (1910). But cf. Price v. Mitchell, 23 Wash. 
742, 63 Pac. 514 (1901). The present case goes even further in allowing 
a partially unexecuted contract to work a modification. 


CopyricHt — SuBJECTS — ADVERTISING. — The plaintiff, a dealer in cos- 
metics, advertised his toilet preparations in newspapers by means of copy- 
righted advertisements consisting of considerable reading matter and a photo- 
graph of his products, which were to be sent at an attractive price to those 
who clipped the attached coupon. The defendant imitated this advertisement 
with one containing a similar photograph and offer of its own preparations. 
The plaintiff’s advertisement was entitled “The Greatest Souvenir Ever Of- 
fered (This Advertisement Will Not Appear Again!)”; the defendant made 
“ An Extraordinary Offer that May Never be Repeated.” The defendant 
paraphrased the rest of the reading matter in the plaintiff’s advertisement to a 
similar degree. The arrangement of the illustrations and other material in the 
two advertisements was virtually identical The name of the defendant’s 
products, clearly indicated, was entirely different from that of the plaintiff's. 
The plaintiff brought suit for infringement of copyright, and appealed from a 
dismissal of his bill. Held, that inasmuch as the defendant made use of the 
plaintiff's advertisement in preparing its own, the similarities were sufficient 
to constitute an infringement. Decree reversed. Amsehl v. Puritan Pharma- 
ceutical Co., 61 F.(2d) 131 (C. C. A. 8th, 1932). Petition for certiorari 
pending. 

The courts do not seem to have been previously called upon to protect an 
advertisement against imitation which neither reproduces exactly a substantial 
part thereof, nor tends to deceive the public as to the origin of the product 
advertised. Though novel, the result is reached by applying to this form of 
literary or artistic effort the accepted principles of the law of copyright. Since 
a pronounced change of attitude by the Supreme Court in 1903, “ mere ” ad- 
vertisements have been subject to copyright. Bleistein v. Donaldson Litho- 
graphing Co., 188 U. S. 239 (1903); cf. Higgins v. Keuffel, 140 U. S. 428 
(1891). A copyright may be infringed by “ paraphrasing or copying with 
evasion . . ., even though there may be little or no conceivable identity. . . .” 
See Nutt v. National Inst. Inc. for the Improvement of Memory, 31 F.(2d) 
236, 237 (C. C. A. 2d, 1929) (lecture). The logical application of this doc- 
trine to advertising now raises in that field the difficult problem of distinguish- 
ing between imitation of general method, which would seem permissible, and 
imitation of arrangement, which may constitute infringement. Cf. Mutual 
Advertising Co. v. Refo, 76 Fed. 961 (C. C. S. C. 1896); S. S. White Dental 
Co. v. Sibley, 38 Fed. 751 (C. C. E. D. Pa. 1889); see Wert, CopyricHT 
(1917) 394-97. That advertisers will frequently avail themselves of this 
remedy is doubtful in view of the short life of most advertisements and 
the uncertainty as to whether imitation is not more flattering than harmful. 
The protection of uncopyrighted advertisements must be left to the law of 
unfair competition, which makes deception of the public essential to the 
granting of redress. See Note (1932) 45 Harv. L. Rev. 542. 


Corporations — Ricuts or Minority STOCKHOLDER — APPLICABILITY OF 
APPRAISAL STATUTE AGAINST BANK ACQUIRING OTHER CORPORATION BY 
Mercer. — A stockholder in the defendant bank objected to its absorption 
of another organization. He did not vote for the merger, and brought pro- 
ceedings for appraisal of his shares under a statute conferring this right on 
“any stockholder . . . not voting in favor of such agreement of merger at 
the meeting prescribed in four hundred and ninety of this article.” N. Y. 
BANKING Law (1914) § 496. Section 490 requires that, to authorize a 
merger, shareholders’ meetings be held by both corporations. From an order 
denying the appointment of appraisers, the petitioner appealed. Held, that 
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the right of appraisal is restricted to shareholders in the company losing its 
identity by the merger. Order affirmed. Matter of Cantor, 236 App. Div. 
356, 258 N. Y. Supp. 628 (1932). 

In the minority opinion it was urged that since a meeting of each corpora- 
tion was provided for in § 490, the broad language of § 496 allowing appraisal 
and sale to dissenting stockholders at the “ meeting prescribed in section four 
hundred and ninety ” referred to the shareholders of both corporations. But 
since “ meeting” is in the singular, there is weight in the argument of 
the lower court that the “ stockholders ” intended are those dealt with in the 
preceding section which governs the surrender of stock certificates of the 
merged corporation only. Cf. Matter of Cantor, 144 Misc. 399, 258 N. Y. 
Supp. 627 (1932). Finding the statute ambiguous, the majority of the court 
reasoned that the purpose of the legislature was to protect dissenting stock- 
holders from being forced to exchange their holdings for shares in a business 
in which they never consented to invest. See Bingham v. Savings Inv. & 
Trust Co., to1 N. J. Eq. 413, 416-17, 138 Atl. 659, 660-61 (1927); Lattin, 
Remedies of Dissenting Stockholders Under Appraisal Statutes (1931) 45 
Harv. L. REv. 233, 236, 245. The suggestion has been advanced that the 
acquiring corporation likewise becomes in reality a different enterprise from 
that in which the stockholders originally invested. See State v. Atlantic 
Coast Line Ry., 202 Ala. 558, 560, 81 So. 60, 62 (1918); Note (1932) 30 
Micu. L. REv. 1074, 1075. This would lead to the conclusion that they 
should be allowed appraisal if opposed to the change. Cf. (1932) 32 Co. 
L. Rev. 1235. Generally, however, the absorbing corporation is considered to 
remain in being as a continuing organization. See 8 THompson, CoRPORA- 
Tions (3d ed. 1927) § 6012; 7 FLETCHER, CYCLOPEDIA OF CORPORATIONS 
(1919) § 4662. Accordingly, it may be argued that dissenting stockholders 
should have no more right to liquidate their holdings than in the case of an 
ordinary expansion. Thus, an injunction against the absorption of another 
bank has been refused. Bingham v. Savings Inv. & Trust Co., supra. In the 
absence of clear statutory recognition of a privilege, which does not appear 
to have been asserted before, the court’s restrictive interpretation seems 
justified. 


CorPORATIONS — VOTING TRUSTS — VALIDITY OF Proxy GIVEN BY VOTING 
TRUSTEE. — A, a trustee under a voting trust, gave a proxy to vote for a 
board of directors to B, another trustee. B, by casting A’s vote, elected cer- 
tain directors by a margin of one vote. S,a stockholder attacked the validity 
of the election claiming that the necessary majority of trustees was lacking 
in that a trustee could not delegate his discretionary duty to vote. The Dela- 
ware voting trust statute provided that “ stock standing in the name of such 
voting trustees may be voted either in person or by proxy. ...” Det. Rev. 
Cope (1915) § 1932, as amended by Laws 1929, c. 135, §9. And a pro- 
vision of the voting trust agreement declared that “ the trustees may act in 
all matters . . . by or through a majority of their number in person or by 
proxy... .” Held, that the statute simply empowered trustees after reaching 
a decision to delegate the ministerial duty of voting, but that the trust agree- 
ment could properly authorize the delegation of the discretionary duty by 
a trustee. Decree for defendant. Chandler v. Bellanca Aircraft Corp., 162 
Atl. 63 (Del. Ch. 1932). 

No other cases adjudicating the validity of a proxy given by a voting trustee 
have been found. A stockholder’s right to vote by proxy is not a common- 
law right, but is generally authorized by statute or by the articles or by-laws 
of the corporation. Commonwealth v. Bringhurst, 103 Pa. 134 (1883); see 
McKee v. Home Sav. Co., 122 Iowa 731, 736, 98 N. W. 609, 611 (1904); 
é.g., DEL. Rev. Cope (1915) § 1931; N. Y. Stx. Corp. Law (1923) § 47; 
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3 Coox, CorporaTIons (8th ed. 1923) § 610. And unless restricted by its 
terms a general proxy confers on the grantee a discretion to act, not a mere 
ministerial duty. McClean v. Bradley, 299 Fed. 379 (C. C. A. 6th, 1924); see 
Lowman v. Harvey R. Pierce Co., 276 Pa. 382, 386, 120 Atl. 404, 406 (1923); 
see 5 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1931) § 2060. The voting 
trustees are the legal owners of the shares they represent. Cf. Carnegie Trust 
Co. v. Security Life Ins. Co., 111 Va. 1, 68 S. E. 412 (1910); see Note (1926) 
40 Harv. L. Rev. 106; CusHinc, Votinc Trusts (1927) 39, 162. But for 
the court’s construction limiting the trustees’ statutory power to vote by proxy, 
the usual principles governing stockholders’ proxies would logically apply. 
The decision on this point may, however, be justified — and a fortiori followed 
in cases where the voting trust statute makes no provision for proxy voting — 
in accordance with the familiar doctrine that a trustee’s discretionary duties 
may not be delegated. See 1 Perry, Trusts (7th ed. 1929) 508; cf. Frost v. 
Carse, 91 N. J. Eq. 124, 130, 108 Atl. 642, 645 (1919); Henry L. Doherty & 
Co. v. Rice, 186 Fed. 204, 214 (C. C. M. D. Ala. 1910). An analogy may be 
drawn to the case of directors who, because of their fiduciary relation to the 
corporation, cannot vote at directors’ meetings by proxy. Perry v. Tuskaloosa 
Cotton-Seed Oil Mill Co., 93 Ala. 364, 9 So. 217 (1890); see Lippman v. Kehoe 
Stenograph Co., 95 Atl. 895, 897, 899 (Del. Ch. 1915). Moreover, the powers 
of a voting trustee, whose principal duty is to vote, might well be regarded 
in a different light from those of the ordinary trustee of investments, whom 
business necessity may force to vote by proxy. Cf. Scanlan v. Snow, 2 App. 
D. C. 137 (1894). Any difficulty is avoided by provision for proxies in the 
trust agreement, as in the principal case. See CUSHING, op. cit. supra, at 112. 
Nor would concentration of power in the hands of a single trustee, which is 
thus made possible, seem necessarily precluded by the statute since it allows 
“any person or persons, or corporations . . . to act as Trustee.” Det. REv. 
Cope (1915) § 1932, as amended by Laws 1929, c. 135, §9; cf. N. Y. Srx. 
Corp. Law (1923) § 50. 


CRIMINAL Law — SENTENCE — CONSIDERATION OF OTHER CRIMES IN As- 
SESSING PENALTY FOR Murper. — The defendant, a boy of fifteen, was in- 
dicted for the murder of a policeman. Evidence tending to identify him as 
the guilty party and to establish his motive indicated that he had stolen the 
pistol with which he had killed the deceased, and had carried the loaded 
weapon concealed on his person for about two weeks before the murder. The 
penalty, with a minimum of fourteen years’ imprisonment, was at the dis- 
cretion of the court. Inv. Rev. Stat. (Cahill, 1931) c. 38, § 339. Remarks 
made by the trial judge when he sentenced the prisoner to eighteen years 
convinced the upper court that in determining the penalty he had attached sig- 
nificance to the other crimes revealed by the evidence. Held, that though 
evidence of these offenses was admissible during the trial, it could not be 
taken into consideration in imposing the sentence. For this and other errors, 
judgment reversed. People v. Corry, 349 Ill. 122, 181 N. E. 603 (1932). 

The court reasoned that failure to ignore the other crimes would involve 
punishing the accused for offenses not included in the indictment. In cases 
presenting analogous problems, however, longer sentences for defendants who 
have committed other crimes have not been regarded as punishment therefor. 
Thus, statutes imposing heavier penalties upon repeating offenders are not 
considered invalid under constitutional provisions against double jeopardy. 
See Graham v. West Virginia, 224 U. S. 616, 623 (1912); Ingalls v. State, 
48 Wis. 647, 658, 4 N. W. 785, 794 (1880). But cf. People v. O'Neill, 231 
App. Div. 834, 246 N. Y. Supp. 236 (1930), (1931) 5 So. Cautr. L. Rev. 63. 
Nor does the fact that such legislation was enacted after the commission of 
the earlier crimes make it ex post facto. People v. Palm, 245 Mich. 396, 223 
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N. W. 67 (1929); People ex rel. Berger v. Warden of the Workhouse, 176 
App. Div. 602, 163 N. Y. Supp. g10 (1917); see 1 COOLEY, CONSTITUTIONAL 
LIMITATIONS (8th ed. 1927) 553. At the present time no definite principles 
guide the trial judge in assessing the severity of a discretionary sentence. 
Higher courts have usually not interfered, and it has long been the general 
practice to consider a variety of factors. Cf. King v. Morgan, 11 East 457 
(1809) (affidavit in aggravation); People v. Mansi, 129 App. Div. 386, 113 
N. Y. Supp. 866 (1908) (unsworn statement that defendant’s picture was 
in rogues’ gallery); State v. Summers, 98 N. C. 702 (1887) (affidavit of bad 
character). But cf. Raymond v. United States, 25 App. D. C. 555 (1905). 
A few earlier cases have held in accord with the principal decision that spe- 
cific crimes are not to be regarded. Ingram v. State, 39 Ala. (1864); 
cf. Baker v. State, 4 Ark. 56, 61 (1842). Contra: Peterson v. United States, 
246 Fed. 118 (C. C. A. 4th, 1917), certiorari denied, 246 U. S. 661 (1918); cf. 
Commonwealth v. Parker, 294 Pa. 144, 143 Atl. go4 (1928); (1920) 42 Harv. 
L. REv. 832; (1929) 77 U. oF Pa. L. Rev. 810. The modern tendency, how- 
ever, as evidenced by the development of the indeterminate sentence and the 
probation system, is to recognize that the danger to society represented by 
the particular criminal should largely determine the sentence. Pending the 
creation of an agency better calculated to fulfill the ideals of modern pe- 
nology than the traditional judge and jury, it would seem desirable to allow 
trial courts wide discretion, within the statutory limits, as to what factors 
shall be deemed relevant in fixing an appropriate sentence. Cf. Glueck, 
Principles of a Rational Penal Code (1928) 41 Harv. L. Rev. 453. In con- 
trast, the instant case seems to furnish another example of the overscrupulous 
regard for technicalities which characterizes law enforcement in Illinois. 
Cf. Harno, Recent Criminal Cases in Illinois (1926) 20 ILL. L. REv. 643, 661; 
Note (1929) 42 Harv. L. REv. 566. 


CRIMINAL LAw — TRIAL — APPOINTMENT OF PREJUDICED ATTORNEY FOR 
INDIGENT DEFENDANT. — On arraignment for murder, the accused was not 
represented by counsel. The judge, in accordance with the constitutional 
guarantee, appointed a member of the bar to defend him. See La. Const. 
art. 9. The attorney protested against his appointment in open court, stat- 
ing that owing to his friendship for the deceased he was prejudiced against the 
prisoner. The court, however, ordered him to conduct the defense, and no 
exception was taken to this order. Subsequently, a motion for change of 
venue was overruled on the ground that it was made too late. The attorney 
duly excepted to this ruling and, save for the delay in making the motion, it 
appeared that he had ably conducted the defense. The defendant was con- 
victed and appealed. Held, that the rights of the accused were not affected 
by the laches of his attorney, and that a hearing should have been had on the 
motion. Verdict and sentence annulled, and case remanded. State v. Jones, 
142 So. 693 (La. 1932). 

It has been held that an attorney may not be required to defend one with 
whom he has had unpleasant relations and with whose defense he is not in 
sympathy. People v. Thompson, 205 App. Div. 581, 199 N. Y. Supp. 868 
(1923). That the appointment of such an attorney, however, constitutes 
ground for reversal is not clear. Where the defendant urges neglect or in- 
competency of appointed counsel a patent miscarriage of justice must appear. 
To say that the defense could have been more skilfully conducted is not 
enough. Castro v. State, 196 Ind. 385, 147 N. E. 321 (1925); People v. 
Andrews, 327 Ill. 162, 158 N. E. 462 (1927). But cf. People v. Blevins, 251 
Ill. 381, 96 N. E. 214 (1911). On the other hand, the appointment of coun- 
sel having adverse interests on behalf of another client has been held rever- 
sible error without a showing of actual harm. People v. Bopp, 279 Ill. 184, 
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116 N. E. 679 (1917). If prejudice tended merely to occasion less diligence 
in defense, proof of specific neglect might well be required. In the absence of 
palpable injustice as disclosed by the record, neglect of privately retained 
counsel to ask for a change of venue has been deemed insufficient for reversal. 
State v. Jukich, 49 Nev. 217, 242 Pac. 590 (1926). And whether it should 
be sufficient in the case of appointed counsel may be doubted. In one juris- 
diction, however, the trial court must strike improper evidence not objected 
to by an inexperienced attorney appointed by the court. People v. Blevins, 
supra. But prejudice, just as adverse interest, may have consequences im- 
possible to ascertain from the record, such as failure to run down evidence 
of which no one but the attorney is aware. In this situation, the indigent de- 
fendant’s only protection lies in the appointed attorney’s sense of duty. 
See Castro v. State, supra, at 391, 147 N. E. at 323; 1 Cootey, Constitv- 
TIONAL LimiTaTIONS (8th ed. 1927) 700; Chapman, Lectures on Legal 
Ethics (1929) 3 TEMPLE L. Q. 409, 413. When this danger can be obviated 
simply by appointing another attorney, refusal to do so might well be made 
reversible error. Although the present court did not directly determine this 
question, it expressed the opinion that the accused had been denied his con- 
stitutional right to assistance of counsel, and intimated that, since there was no 
attorney properly qualified to act, the failure to except to the judge’s rejec- 
tion of the attorney’s excuse was immaterial. 


DECLARATORY JUDGMENTS— DECLARATION OF LEGITIMACY UNDER THE 
Unirorm Act.— The Uniform Declaratory Judgments Act provides in §1 
that “ Courts of record . . . shall have power to declare rights, status, and 
other legal relations whether or not further relief is or could be claimed.” This 
power exists, according to § 5, in “ any proceeding, . . . in which a judgment 
or decree will terminate the controversy or remove an uncertainty.” The 
plaintiff petitioned for a declaration under the Act that she was the legitimate 
child of one A, now deceased. She alleged that she was the issue of a com- 
mon-law marriage between A and her mother; that A subsequently contracted 
a bigamous marriage with defendant B, of which marriage defendants C and 
D were the illegitimate children; and that B now claimed that the plaintiff 
was not A’s legitimate child. The defendants’ demurrer to the complaint was 
sustained, and the plaintiff appealed. Held, that a declaration of legitimacy 
was permissible under the Act. Order reversed. Miller v. Currie, 242 N. W. 
570 (Wis. 1932). 

Restriction of the term “ status ” in the Act so as to exclude questions of 
legitimacy does not seem compelled. Such disputes are typical of those for 
which legislative authorization of declaratory judgments has been urged. See 
Borchard, The Declaratory Judgment (1918) 28 YALE L. J. 1, 2, 123. One 
of the earliest functions of the declaratory judgment in English law was the 
declaration of status in marriage and legitimacy cases. See 21 & 22 VICT. c. 
93 (1858); cf. In re Phillips, [1919] 1 Ch. 128. Under other general declara- 
tory judgment statutes determination of marriage status is allowed. Baumann 
v. Baumann, 250 N. Y. 382, 165 N. E. 819 (1929), Note (1930) 43 Harv. L. 
REv. 477, (1928) 38 YALE L. J. 111; see Lawless v. Chamberlain, 18 Ont. 
Rep. 296 (1889). And a declaration of descent has been held within the pur- 
view of a statute not using the word status. Morecroft v. Taylor, 225 App. 
Div. 562, 234 N. Y. Supp. 2 (1929). But what seems to be the only previous 
decision where status was involved under the Uniform Act denied a declara- 
tion as to racial descent on the ground that this was a social rather than a legal 
question. Ex parte Eubanks, 162 S. E. 769 (N. C. 1932). Regardless of the 
propriety of that decision, the instant case presents a controversy over a legal 
relationship, and its solution will have leeal consequences. such as the deter- 
mination of property rights, and will discourage defamation in the future. 





RECENT CASES 337 


Cf. Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S. W. 584 (1914). It 
is important to have a matter of this character settled while reliable witnesses 
are still available. Cf. Morecroft v. Taylor, supra. Perhaps the most serious 
objection to a declaratory judgment in the present case is that an action in 
which legitimacy is the sole question may not be contested as earnestly as one 
in which property rights are involved. The court points out, however, that if 
it should appear at the trial that the same issue can be settled in other legal 
proceedings, such as an administration of the father’s estate, it might then be 
the duty of the trial court to deny declaratory relief. Cf. UNtrorm DECLARA- 
TORY JupGMENTS Act §6. In the absence of another present remedy the 
legislative policy would seem to favor immediate settlement of the contro- 
versy. Cf. Borchard, Judicial Relief for Peril and Insecurity (1932) 45 
Harv. L. REv. 793, 808. 


FEDERAL CouRTS— RELATIONS OF STATE AND FEDERAL Courts — RE- 
MAND OF SUIT AFTER AMENDMENT INTO A NEW CAUSE OF ACTION IN FEDERAL 
Court. — Tue Judicial Code provides that “If in any suit commenced in 
a district court, or removed from a State court ... , it shall appear... 
that such suit does not really . . . involve a dispute or controversy properly 
within the jurisdiction of said district court . . . , the said district court... 
shall dismiss the suit or remand it to the court from which it was removed, as 
justice may require. .. .” 36 Stat. 1098 (1911), 28 U. S. C. § 80 (1926). 
The defendant in a suit for breach of a simple contract removed the case to 
the federal court on the ground of diversity of citizenship. Thereafter, the 
plaintiff amended his complaint, alleging, in addition to the original cause of 
action, breach of the covenants of a lease and adding new parties including 
nonresidents and a resident of the state. A plea in abatement that the non- 
residents were necessary parties who were wanting and could not be served, 
was sustained, and the case remanded to the state court. The defendant 
then brought the present action in the supreme court of the state for a writ 
of prohibition to prevent the state district court from proceeding, on the 
ground that amendment into a new cause of action in effect began a new suit 
which could not be remanded. Held, that the remand was effective. Writ 
denied. State ex rel. Merritt Oil Corp. v. District Court of Sixth Judicial 
District in and for Converse County, 13 Pac.(2d) 568 (Wyo. 1932). Petition 
for certiorari pending. 

This appears to be the first case in which it has been urged that when 
the complaint is amended after removal so as to state a new cause of action 
the “ suit ” is no longer that which was removed and consequently cannot be 
remanded. In a somewhat analogous situation under § 29 of the Judicial 
Code, providing for removal of a “ suit”, it has been held that amendment 
into a new cause of action in the state court gives the defendant another 
opportunity to remove, although the time limit under the original petition 
has expired. Henderson v. Midwest Ref. Co., 43 F.(2d) 23 (C. C. A. roth, 
1930); see 25 STAT. 435 (1888), 28 U. S. C. §72 (1926). But this result 
merely assures to a defendant rights which he would enjoy if the amendment 
were an independent complaint, whereas in the instant case an opposite de- 
cision would only delay the plaintiff by requiring recommencement of suit in 
the state court. Cf. Southern Ry. v. Miller, 217 U. S. 209 (1910). The 
resident defendant, who was first joined in the federal court, might argue 
that although the proceeding was continuous throughout, the suit began as 
to it in the federal court; but remand has not prejudiced it, for it was clearly 
subject to the jurisdiction of the state court. The present case, as pointed 
out in the opinion, might be rested on the ground that a decision to remand 
is not open to attack in a state tribunal. Howell v. Hartford Accident 
& Indemnity Co., 160 S. C. 549, 159 S. E. 380 (1931); see Lewis, REMOVAL 





338 HARVARD LAW REVIEW 


or CAUSES (1923) 501. The Supreme Court has held that § 28 of the 
Judicial Code, providing that “no appeal or writ of error ... shall be 
allowed ” from a ruling of remand, prevents it from reviewing the decision of 
a state court which accepts the remand as conclusive. Missouri Pac. Ry. v. 
Fitzgerald, 160 U. S. 556 (1896); see 25 STAT. 435 (1888), 28 U. S. C. § 71 
(1926). Though expressing grave doubts, the present court is apparently 
not prepared to commit itself to the position that, if it deemed the re- 
mand erroneous, it might grant the writ of prohibition on the theory that the 
federal court lacked the power to remand a suit begun there. Had the writ 
been granted, the Supreme Court would, it seems, have had to reverse the 
state court’s order to its inferior court, regardless of the merits, in order to 
preserve the finality which the statute is said to confer upon the remand. 
See Missouri Pac. Ry. v. Fitzgerald, 160 U. S. at 582. 


Income Tax — DEDUCTIONS — PARTIAL SURRENDER OF HOLDINGS OF PRE- 
FERRED STOCK IN CONNECTION WITH RECAPITALIZATION.— The appellant 
owned approximately 54 per cent of the second preferred and 14 per cent of 
the outstanding common stock in the X corporation. To convert a deficit of 
$825,000 into a book surplus of over $200,000, the second preferred stock- 
holders surrendered one quarter of their holdings for cancellation. At the 
same time the charter was amended, changing the authorized common stock to 
10,000 no par shares, each of the common stockholders to receive 200 new 
shares for one of the old $100 par shares. The Revenue Act of 1924 provided 
that no loss should be allowed when stock was “ exchanged ” for stock or se- 
curities in the same corporation pursuant to a plan for recapitalization. 43 
Stat. 256 (1924), 26 U. S. C. §934 (1926). The appellant claimed a deduc- 
tion for the stock surrendered, but the commissioner disallowed the claim on 
the ground that it was a capital transaction not immediately deductible, and 
the Board of Tax Appeals sustained his ruling, basing its decision on the 
statutory provision. Held, that the loss was not allowable since the cancella- 
tion was a capital contribution, and deduction was likewise precluded by the 
statute. Decision affirmed. Kistler v. Burnet, 58 F.(2d) 687 (App. D. C. 1932). 

The decision is in accord with a tendency to regard money assessments as 
capital contributions, not immediately deductible, despite the absence of a 
corresponding increase in the value of the taxpayer’s stock holding. Thus, 
allowance has even been denied where the contributions were in disproportion- 
ate amounts but would operate to the advantage of all stockholders equally. 
Mastin v. Commissioner of Int. Rev., 28 F.(2d) 748 (C. C. A. 8th, 1928); 
B. Estes Vaughan, 17 B. T. A. 620 (1929); see U. S. Treas. Reg. 65, Art. 292 
(1924). And assessments on bondholders have been treated as capital trans- 
actions. Antoinette P. Altmayer, 10 B. T. A. tog1 (1928); see U. S. Treas. 
Reg. 65, Art. 292 (1924). The assessment is regarded as increasing the se- 
curity value of the bond, and apparently no weight is attached to the fact that 
where the assessment exceeds the difference between par and market value 
the resulting increase may not be equivalent. See Antoinette P. Altmayer, 
supra, at 1094. Clearly, if this doctrine is to be adopted it must apply to pre- 
ferred stock as well. Cf. Edith Scoville, 18 B. T. A. 261 (1929). It is difficult 
to find a reason why stock cancellations should not be governed by the same 
principles as cash assessments. Cf. Antoinette P. Altmayer, supra; O. D. 216 
1 Cum. Bull. 126. Although the question does not seem to have been 
definitely decided, there have been, however, some indications that cancella- 
tion will be distinguished from assessment. Cf. Commissioner of Int. Rev. 
v. Wright, 47 F.(2d) 871 (C. C. A. 7th, 1931); Commissioner of Int. Rev. 0. 
Burdick, 59 F.(2d) 395 (C. C. A. 3d, 1932); Edith Scoville, supra; City 
Builders’ Fin. Co., 21 B. T. A. 800 (1930). In the absence of substantial con- 
siderations of policy or principle indicating either conclusion, a uniform rule 
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seems justified. But the alternative holding of the present court that the 
question was settled by the statute is perhaps more difficult to support. Be- 
fore the Board of Tax Appeals, counsel had stipulated that there was no un- 
derstanding concerning an issue of stock in return for the surrender of the 
second preferred stock. See Benjamin W. Fredericks, 21 B. T. A. 433, 435 
(1930). Without such an agreement, an exchange within the meaning of the 
statute seems lacking. It was urged that the petitioner, in effect, exchanged 
his original preferred stock for preferred stock of much greater value. See 
Brief for Appellee 9, 12. But the very essence of exchange is transfer. See 
Echols v. Commissioner of Int. Rev., 61 F.(2d) 191 (C. C. A. 8th, 1932); 
Pinellas Ice & Coal Storage Co. v. Commissioner of Int. Rev., 57 F. (2d) 188, 
190 (C. C. A. 5th, 1932); Helen Baldwin Burdick, 20 B. T. A. 742, 747 (1930). 
Since the opinion does not refer to this agreement, it is not clear that the court 
held that a surrender was an exchange. If a general scheme be assumed, the 
applicability of the statute is apparent. Cf. Covington Nat. Bank, 13 B.T. A. 
108 (1928); S. M. 3710, IV-1 Cum. Bull. 4; see Helen Baldwin Burdick, 


supra, at 747. 


IncoME Tax — VALIDITY OF GRADUATED RATE UNDER CONSTITUTION RE- 
QUIRING 4D VALOREM PROPERTY Tax. — Illinois enacted an income tax law, 
imposing a graduated levy upon the net income of residents, and upon the 
income of nonresidents derived from property in the state and occupations 
carried on there. The Illinois constitution authorized the General Assembly 
to provide revenue “ by levying a tax, by valuation, so that every person and 
corporation shall pay a tax in proportion to the value of his . . . property,” 
and granted it power to tax occupations, franchises, and privileges “in such 
manner as it shall . . . direct by general law, uniform as to the class upon 
which it operates.” The constitution also provided that “ the specification of 
the objects and subjects of taxation shall not deprive the . . . Assembly of 
the power to require other subjects or objects to be taxed, in such manner 
as may be consistent with the principles of taxation fixed in this constitu- 
tion.” Itt. Const. art. IX. The plaintiff, a resident taxpayer, filed suit to 
test the constitutionality of this law, and to enjoin the defendant state audi- 
tor, from incurring any expenses under the appropriation for its administra- 
tion. From a decree entered in accordance with the prayer of the bill, the 
defendant appealed. Held, that income is property as used in the consti- 
tutional provision, and that the graduated tax therefore violates the ad 
valorem clause. Decree affirmed. Bachrach v. Nelson, U. S. Daily, Oct. 26, 
1932, at 1§50 (Ill. 1932). 

Under other state constitutions requiring property to be taxed according to 
valuation, graduated income taxes have been held valid as an excise upon the 
receipt of income. Diefendorf v. Gallet, 51 Idaho 619, 10 Pac.(2d) 307 
(1932); Hattiesburg Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4 
(1921); cf. State v. Wis. Tax Comm., 166 Wis. 287, 163 N. W. 639 (1917). 
On this theory, the present tax might have been upheld under the provision 
for taxing occupations, franchises, and privileges, just as a graduated inherit- 
ance tax was sustained by the same court. Kochersperger v. Drake, 167 Il. 
122, 47 N. E. 321 (1897). But, except in the case of corporations, a tax 
on such a general right as that of deriving income seems essentially different 
Irom the usual excise on particular transactions or special privileges. Cf. 
Beale, Stockholders and The Federal Income Tax (1923) 37 Harv. L. 
Rev. 1. Moreover, it is difficult to regard receipt of income from sources 
outside the state as a transaction or the exercise of a privilege within the 
state for the purposes of an excise. See Rottschaeffer, State Jurisdiction of 
Income (1931) 44 Harv. L. REv. 1075; 1076. Yet a state may tax income 
from extrastate business operations. Lawrence v. State Tax Comm. of Miss., 
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286 U. S. 276 (1932). The present court’s theory that an income tax is a 
property tax has been the ground upon which several similar statutes have 
been either upheld or invalidated. Eliasberg Bros. Merc. Co. v. Grimes, 
204 Ala. 492, 86 So. 56 (1920); State v. Pinder, 30 Del. 416, 108 Atl. 43 
(1919); Jn re Opinion of the Justices, 220 Mass. 613, 108 N. E. 570 (1915); 
cf. Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895). Although 
income as the subject of ownership is in a broad sense property, in consti- 
tutional provisions relating to taxation, “ property ” may well mean only the 
corpus of an estate, or an investment, as distinguished from the annual gain 
or revenue therefrom. See Featherstone v. Norman, 170 Ga. 370, 383, 153 
S. E. 58, 65 (1930); Diefendorf v. Gallet, supra, at 626, 10 Pac.(2d) at 310; 
Biack, INcomE Taxes (4th ed. 1919) § 10. Certainly no common measure 
can be applied to income and property in the narrower sense; in the one 
ownership at a fixed time, in the other accretion over a period of time, is the 
important element. See Peaselee, J., dissenting, in Opinion of the Justices, 
77 N. H. 611, 618, 93 Atl. 311, 314 (1915). Moreover, a recent intimation of 
the Supreme Court that income received from property without the state is 
taxable, indicates that the levy, in this respect at least, is not one upon the 
property from which the income is derived. See Lawrence v. State Tax 
Comm. of Miss., 286 U.S. at 281. Nor can the tax be considered purely a 
personal one, since the Federal Constitution does not preclude its applica- 
tion to income of nonresidents from domestic land. Schaffer v. Carter, 252 
U. S. 37 (1920). Apparently, therefore, an income tax should be considered 
sui generis. In this light the cases sustaining income taxes under consti- 
tutional provisions to the effect that taxation upon property shall be ad 
valorem are easily supported. Stanley v. Gates, 179 Ark. 886, 19 S. W.(2d) 
1000 (1929); Ludlow-Saylor Wire Co. v. Wollbrinck, 275 Mo. 339, 205 S. W. 
196 (1918); Featherstone v. Norman, supra; see 4 CooLey, TAXATION (4th 
ed. 1924) § 1751. It may conceivably be argued that “ property ” is used ina 
broader sense in the Illinois constitutional provision that “ every person shall 
pay a tax in proportion to the value of his property ” than when it is ex- 
pressly mentioned merely as the subject of the tax. On the other hand, 
a recent Idaho case held that income was not property as used in a provision 
similar to that of Illinois. Diefendorf v. Gallet, supra. Although this de- 
cision was facilitated by an added clause that “ property shall be defined by 
law ”, it would seem that the present court was not compelled to reach an op- 
posite result. See Barnett, An Income Tax Law in Illinois (1932) 27 ILL. 
L. REV. 1169. 


INSURANCE — RIGHTS OF BENEFICIARY — RIGHT TO PROCEEDS AS AFFECTED 
sy CommMuNITY Property Law. — The pleadings set out that, prior to her 
marriage, the deceased had taken out life insurance under which she was to 
receive an annuity when all premiums had been paid; in case of death be- 
fore payment of any annuity the amount of the premiums paid was to be 
turned over to the beneficiary, her sister; and the right to change the bene- 
ficiary was reserved. At the time of her marriage the insured had paid a por- 
tion of the premiums, but thereafter further payments were made out of 
community property in consideration of her promise to designate her hus- 
band as beneficiary. She failed to make the agreed change. From the time 
the insurance was effected until her death she was a resident of the state of 
Washington, where the marriage was celebrated. A statute provided that, 
with certain exceptions not here involved, all property acquired after marriage 
by husband or wife, or both, should be community property. WasH. Comp. 
Stat. (Remington, 1922) § 6892. According to another provision, on the 
death of husband or wife half the community property was to go to the sur- 
vivor, and the other half should be subject to “testamentary disposition.’ 
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Id. § 1342. The insured died before all the premiums had been paid. Both the 
sister and the husband claimed the proceeds, and the insurance company 
paid the money into court. The sister’s motion for judgment on the pleadings 
was granted, and the husband appealed. Held, that the original beneficiary 
was entitled to the portion of the proceeds earned by premiums paid before 
marriage; that the community estate was entitled to the remainder, but that 
the insurance policy was an effective testamentary disposition to this extent 
of the wife’s share in the estate. Judgment reversed. Shields v. Barton, 60 
F.(2d) 351 (C. C. A. 7th, 1932). 

In the absence of Washington precedents, the court followed a California 
decision that in this situation the community receives a share in the pro- 
ceeds to the extent that it paid the premiums. Modern Woodmen of America 
v. Gray, 113 Cal. App. 729, 299 Pac. 754 (1931); accord: Estate of Webb, 
Myr. Prob. 93 (Cal. 1875). But see Estate of Castagnola, 68 Cal. App. 732, 
735, 230 Pac. 188, 189 (1924). But the Louisiana courts, applying the general 
doctrine that the nature of a subsequently perfected inchoate right relates 
back to the time of its acquisition, hold that the right to the proceeds of an 
insurance policy is determined by the status of the insured when the policy 
was issued. Succession of Verneuille, 120 La. 605, 45 So. 520 (1908); see 
Catlett, Status of Proceeds of Life Insurance Under Community Property 
System (1930) 5 WasH. L. REv. 45. Such reasoning seems applicable whether 
or not the insured reserves the right to change the beneficiary. See Succes- 
sion of Moseman, 38 La. Ann. 219, 221 (1886). But cf. Ticker v. Metropoli- 
tan Life Ins. Co., 11 Orleans App. 59 (La. 1914). But under this view the 
community is entitled to reimbursement for premiums paid by it. Succession 
of Moseman, supra. But cf. Whiteselle v. Northwestern Life Ins. Co., 221 
S. W. 575 (Tex. Comm. App. 1920). The Louisiana rule seems more con- 
sistent with Washington cases holding the wife entitled to property originally 
purchased by her regardless of subsequent payment therefor out of com- 
munity funds. Katterhagen v. Meister, 75 Wash. 112, 134 Pac. 673 (1913); 
Finn v. Finn, 106 Wash. 137, 179 Pac. 103 (1919); see McKay, Commu- 
nity Property (2d ed. 1925) § 457. However, under the provisions of the 
present policy, the amount going to the community would be the same on 
either theory. Although an insurance policy with a right to change the 
beneficiary takes final effect, as does a will, on the death of the insured, 
whether it is a “testamentary disposition’ as contemplated by most com- 
munity property statutes is doubtful. Cf. Chase Nat. Bank v. United States, 
278 U. S. 327 (1929). In a case dealing with a somewhat different problem 
and not cited in the present opinion, the Washington court early took the 
view that “testamentary disposition,” as used in the statute, means “ will.” 
See Hill v. Hill, 7 Wash. 409, 410, 35 Pac. 360 (1893). Inter vivos trusts 
with a right of revocation reserved raise a similar problem when attacked 
as testamentary dispositions lacking formal requisites. Cf. Jones v. Old 
Colony Trust Co., 251 Mass. 309, 146 N. E. 716 (1925); Scott, Trusts and 
the Statute of Wills (1930) 43 Harv. L. Rev. 521. But here an informal 
instrument is made effective rather than ineffective by construing it as such 
a disposition. A possible solution of the case, not adverted to by the court, 
lies in the agreement to make the husband beneficiary. If such a contract 
be proved, equity may substitute the promisee for the named beneficiary. 
Lovinger v. Garvan, 270 Fed. 298 (S. D. N. Y. 1920); Nally v. Nally, 74 
Ga. 669 (1885). 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — JURIS- 
DICTION TO ENTER REPARATION ORDER AGAINST CORPORATION CEASING TO BE 
Common CarriER PenpenTe Lire — The petitioner brought an action to 
enforce a reparation order of the Interstate Commerce Commission compen- 
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sating it for the exaction of unreasonable freight rates by the three defendant 
railways. One defendant interposed as a separate defense that after the 
rendition of the commission’s opinion and before the entry of the order, it 
had been permitted by the commission to transfer all its railroad property to 
a successor in exchange for the latter’s capital stock. Since it had thus 
become a private holding corporation, the defendant claimed that the com- 
mission had no jurisdiction to enter the order against it. The petitioner 
moved to strike the defense. Held, that the commission had not lost 
jurisdiction. Glens Falls Portland Cement Co. v. Delaware & Hudson Co., 
55 F.(2d) 971 (S. D. N. Y. 1932). 

A contrary result might often leave those in the position of the petitioner 
without remedy, since recourse to the commission is generally a condition 
precedent to an action in the federal or state courts for reparation for an 
alleged rate tort. Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 
(1907); St. Louis Southwestern Ry. v. Goldstein, 112 Tex. 97, 245 S. W. 226 
(1922), (1923) 36 Harv. L. Rev. 757. But the intention of Congress to 
provide a means of defining rate torts and to give remedies for them in appro- 
priate fora is too clear to admit a defeasance of the right of action through 
a procedural deadlock. See 24 Star. 382, 383, 387 (1887), 25 id. 862 (1889), 
26 id. 743 (1891), 36 id. 550, 554 (1910), 41 td. 484, 491 (1920), 44 id. 1247, 
1446 (1927); 49 U. S. C. §§ 8, 9, 13(1), 13(2), 16(2) (1926), 49 U. S.C. 
Supp. I § 22(1) (1928). In reaching its decision the court emphasized the 
validity of the commission’s original acquisition of jurisdiction, and elabo- 
rated the analogy to cases holding that where diversity of citizenship is the 
sole ground for suit in the federal courts cessation of that diversity pending 
action does not oust jurisdiction. Cf. Morgan’s Heirs v. Morgan, 2 Wheat. 
290 (U. S. 1817); Clark v. Mathewson, 12 Pet. 164 (U. S. 1838). The com- 
mission’s order amounts to a declaration that the defendant’s corporate being 
was still so far impressed with the quality of common carrier as to remain 
subject to the properly acquired jurisdiction of the commission: It is sug- 
gestive of the statutory creation of after-life for dissolved corporations insofar 
as that is a device for imposing liability retroactively. Cf. N. J. Comp. Stat. 
(1910) p. 1634; Hould v. John P. Squire & Co., 81 N. J. L. 103, 79 Atl. 282 
(1911). The concept of such a fictitious survival is not impossible in the 
absence of statute. Commercial Loan & Trust Co. v. Mallers, 242 Ill. 50, 
89 N. E. 661 (1909); see Evans v. Interstate Rapid Transit Ry., 106 Mo. 
594, 601, 17 S. W. 489, 490 (1891); cf. In re Adams & Hoyt Co., 164 Fed. 
489, 495 (N. D. Ga. 1908), (1909) 22 Harv. L. Rev. 447. But cf. State v. 
Fidelity Loan & Trust Co., 113 Iowa 439, 440, 85 N. W. 638 (1901). Yet 
it is doubtful whether the court would have reached the same conclusion had 
the defendant ceased to be a carrier before the complaint was filed, inasmuch 
as the commission has authority only over common carriers. 26 STAT. 743 
(1891), 36 id. 550 (1910), 49 U. S. C. § 12, 13(1), 13(2) (1926). It is con- 
ceivable, however, that in such a predicament the rule of the Abilene case 
would be relaxed to allow an action in the federal courts under § 9 of the 
Interstate Commerce Act without a prior determination of rates and repara- 
tions by the commission. Cf. National Pole Co. v. Chicago & N.W. Ry., 211 
Fed. 65 (C C. A. 7th, 1914). The jurisdictional objection would seem in- 
applicable to a court of general jurisdiction, if, at the time the defendant 
exacted the unreasonable rates, it was a common carrier subject to the 
inhibitions of the Act. 


PLEADING — COUNTERCLAIM AGAINST COUNTERCLAIM — INTERPRETATION 
or FEDERAL Eguity Rutes. — The plaintiff sought to restrain the defendant 
from alleged infringement of the former’s rights in the trade-mark word 
“ Oxydol.” The defendant counterclaimed to restrain the other party from 
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using the word “ Chipso,” alleging infringement upon its own trade-mark word 
“ Chase-o.” The plaintiff replied with a counterclaim asserting that it was en- 
titled to the use of “ Chipso ” and that the use of “ Chase-o ” was an infringe- 
ment, for which an accounting and damages were asked. Defendant moved to 
strike the plaintiff’s counterclaim. Held, that a counterclaim to a counter- 
claim was not permissible. Motion granted. Proctor & Gamble Co. v. J. L. 
Prescott Co., 59 F.(2d) 773 (D.N. J. 1932). 

As the court points out, there is no express mention of counterclaims against 
counterclaims in the Federal Equity Rules. Rule 30 merely provides that 
the answer must set out certain counterclaims and may include others, while 
Rule 31 states that unless the answer asserts a set-off or counterclaim, no reply 
shall be required without special order of the court. See 226 U. S. 657 (1912). 
The present question has apparently never before been adjudicated under the 
Rules, and opinions referring to the problem indicate conflicting views. See 
Electric Boat Co. v. Lake Torpedo Boat Co., 215 Fed. 377, 382 (D. N. J. 
1914); Egyptian Novaculite Co. v. Stevenson, 8 F.(2d) 576, 579 (C. C. A. 
8th, 1925). A few state codes permit reply counterclaims. Ky. Copes ANN. 
(Carroll, 1932) Civil Prac. § 98; Mass. Gen. Laws (1932) c. 232, §8. But 
most codes, like the Federal Equity Rules, neither refer to them nor employ 
decisive language. See, e.g., IND. ANN. Stat. (Burns, 1926) §§ 373, 381; Iowa 
Cope (1931) §§ 11151, 11156. Although the cases interpreting such codes 
are divided, most of them seem reconcilable with a rule permitting defensive 
reply counterclaims and denying those seeking affirmative relief. Cf. Small 
v. Kennedy, 137 Ind. 299, 33 N. E. 674 (1893); Jllsly v. Grayson, 105 Iowa 
685, 75 N. W. 518 (1898). Some federal courts, unlike the present court, 
construe Rule 30 to permit the defendant to set up only counterclaims arising 
out of the transaction which is the subject matter of the suit, thus making the 
problem essentially like that under most codes. Terry Steam Turbine Co. v. 
B. F. Sturtevant Co., 204 Fed. 103 (D. Mass. 1913); Adamson v. Shaler, 208 
Fed. 566 (E. D. Wis. 1913). Preference for form and symmetry, which ap- 
parently largely accounts for decisions denying reply counterclaims, seems 
outweighed by the expense and inconvenience to be saved by allowing them, 
since a plaintiff who is denied a counterclaim must either bring a new action 
raising the same issues or amend his complaint and thereby require defendant 
to plead a new answering counterclaim which will in turn call for a reply. 
The instant case presents even stronger reasons for allowing plaintiff’s coun- 
terclaim, for it arose in a district where the defendant may set up any counter- 
claim against the plaintiff which might be the subject of an independent suit in 
equity. Electric Boat Co. v. Lake Torpedo Boat Co., supra; accord: Marconi 
Wireless Tel. Co. v. National Elec. Signalling Co., 206 Fed. 295 (E. D. N. Y. 
1913). The policies of settling all disputes between the parties in a single 
suit, of alleviating congestion in the courts by speedy termination of actions, 
and of saving expense to the litigants and the public apply with as much force 
in favor of reply counterclaims as of counterclaims by defendants. 


PRIVILEGED COMMUNICATIONS — INFORMATION TO PuBLIC OFFICERS — RE- 
FUSAL TO NAME INFORMANT AS CONTEMPT OF CouRT.—JIn a proceeding 
against a social and political corporation for possessing intoxicating liquor, 
the defendant moved for the suppression of certain evidence on the ground 
that it had been illegally obtained.. At the hearing on this motion a prohibi- 
tion agent testified that a member of the organization had given him a key, 
with which he entered the premises to seize the liquor offered in evidence, and 
that the same person had provided him with a diagram showing the location 
of the bar. When asked for the member’s name, the agent refused to answer, 
claiming that this would be a breach of confidence. Such disclosure was for- 
bidden by the regulations of the Bureau of Prohibition. The court ordered 
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the agent committed for contempt. He appealed. Held, that the information 
should have been given, as necessary to the disposition of the case. Order 
affirmed. Wilson v. United States, 59 F.(2d) 390 (C. C. A. 3d, 1932). 

Exceptions to the general rule that communications to public officers are 
privileged have been made where the information given or its origin might 
have an important bearing on the merits of the case. See 5 Wicmore, Evi- 
DENCE (2d ed. 1923) § 2374. Thus the privilege is not extended to com- 
munications asserting the innocence of the accused. Centoamore v. State, 
105 Neb. 452, 181 N. W. 182 (1920), (1921) 35 Harv. L. REv. 209. Like- 
wise, it seems that the defendant may insist on disclosure where there is 
reason to suspect that the informant himself might be the perpetrator of the 
crime. See reporter’s note to Regina v. Richardson, 3 F. & F. 693, 694 (1863). 
Some recent cases have gone further, holding it error to exclude the in- 
former’s name where the question is merely whether an officer had probable 
cause for searching without a warrant a car transporting liquor. Hill v. State, 
151 Miss. 518, 118 So. 539 (1928); cf. United States v. Blich, 45 F.(2d) 627 
(D. Wyo. 1930), Note (1931) 22 J. Crim. L. 284, 287-88. But cf. Segurola 
v. United States, 16 F.(2d) 563 (C. C. A. 1st, 1926). The majority of the 
court in the present case were of the opinion that identification of the inform- 
ant as a member of the club was material as to the legality of the entry into 
the defendant’s quarters and consequently as to the admissibility in evidence 
of the seized liquor. Cf. Fraternal Order of Eagles v. United States, 57 
F.(2d) 93 (C. C. A. 3d, 1932). Aside from protection of the particular in- 
formant, the usual immunity from disclosure seems to be an important aid 
to law enforcement which should be subject to no exceptions where, as here, 
the information or its source is not sought as evidence of the defendant’s 
innocence. Cf. Shore v. United States, 49 F.(2d) 519 (App. D. C. 1931). 
If the rule of the instant case be rejected, a federal court would perhaps hesi- 
tate to place on the defendant the burden of showing by other means that the 
evidence was illegally obtained, for fear this would tend to jeopardize con- 
stitutional rights against unreasonable search and seizure. Cf. Weeks v. 
United States, 232 U. S. 383 (1914); Olmstead v. United States, 277 U. S. 
438, 467-68 (1928). There would remain the proccdure of leaving the gov- 
ernment to choose between waiver of the privileve and add'cing other proof 
in vindication of its agent’s acts. Cf. (1932) 32 Cov. L. Rev. 1244. 


Torts — Ricut or CHILD To RECOVER FOR PRENATAL INJURIES. —A 
woman eight months pregnant was injured in an automobile collision caused 
by the negligence of the defendant’s servant. Shortly thereafter she gave 
premature birth to twins, one of whom died after nineteen days as a result 
of injuries sustained in the accident. The mother and her husband sued for 
her injuries and for the child’s death under a statute which allowed recovery 
for wrongful death only where the deceased could have recovered had he 
lived. Trex. Stat. (Vernon, 1928) art. 4672. The jury found for the plaintiffs 
on both causes, but the court entered judgment only for the injuries to the 
mother, and the plaintiffs appealed. Held, that plaintiffs were entitled to 
damages for wrongful death of their child. Judgment reformed, and as re- 
formed, affirmed. Magnolia Coca Cola Bottling Co. v. Jordan, 47 S. W.(2d) 
gor (Tex. 1932). 

The court considers the unborn infant as in being for the purpose of collect- 
ing damages inflicted on its person, reasoning from the situation where a 
posthumous child is allowed recovery for the wrongful death of its father. 
Nelson v. Galveston H. & S. A. Rv., 78 Tex. 621. 14 S. W. 1021 (1890): Quin- 
len v. Welch, 69 Hun 584, 23 N. Y. Supp. 963 (1893). af’d on other grounds, 
141 N. Y. 158, 36 N. E. 12 (1894); The George and Richard, 3 Adm. & Eccl. 
466 (1871). This rule in turn represents an extension of the principle that 
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with regard to property rights a child em ventre sa mere shall be considered 
born whenever this is to the child’s interest. See 2 TrrFaANy, REAL Prop- 
ERTY (1903) § 434. But other jurisdictions, in denying an action for prenatal 
injuries, have refused to follow such analogies. Drobner v. Peters, 232 N. Y. 
220, 133 N. E. 567 (1921), 20 A. L. R. 1503 (1922); Allaire v. St. Luke’s 
Hospital, 184 Ill. 359, 56 N. E. 638 (1900); Walker v. Great Northern Ry., 
L. R. 28 Ir. 69 (1891). Aside from the difficulties of tracing causation, the 
fundamental obstacle to recovery seems to be the notion that since an unborn 
child is not im esse, it cannot have a cause of action and cannot be owed a 
duty by the defendant. See Note (1901) 15 Harv. L. Rev. 313. Such 
reasoning has been criticized by text writers who would apparently recognize 
a cause of action accruing at the time of injury. See Frey, /njuries to 
Infants en Ventre sa Mere (1927) 12 St. Louis L. REv. 85; SALMOND, TorTsS 
(3d ed. 1912) § 118; 1 BEvEN, NEGLIGENCE (3d ed. 1908) 73-76; cf. Lipps 
v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 272, 159 N. W. 916 (1916); 
Boggs, J., dissenting, in Allaire v. St. Luke’s Hospital, supra, at 368, 56 N. E. at 
640. One other court has recognized the child’s right to recover and has sug- 
gested as an alternative theory that a cause of action accrued at birth, since 
at this moment the proximate consequence of the defendant’s negligent act 
constituted an injury to an admittedly separate individual. Kine v. Zucker- 
man, 4 Pa. D. & C. 227 (1924). There is an analogous rule in criminal law 
where the usual test of homicide is whether the child has been fully born 
alive before it dies of the prenatal injury. Clarke v. State, 117 Ala. 1, 23 So. 
671 (1898); see CLARK AND MARSHALL, Crimes (3d ed. 1927) § 2346. Such 
a theory seems preferable as it eliminates any fiction of according an embryo 
personality and avoids the medico-metaphysical controversy as to when a child 
is in esse. 
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THe GrowTH oF PoLiTicaAL THOUGHT IN THE West. By Charles Howard 
MclIlwain. New York: The Macmillan Co. 1932. Pp. vii, 417. $5.00. 


This long-expected volume is the first of two in which Professor McIlwain 
has set out to trace the growth of political thought from Plato to the 
threshold of the nineteenth century. The present instalment extends to the 
close of the Middle Ages, and the impatience with which it has been awaited 
is amply rewarded. For its scale, it supersedes all existing works upon the 
subject. Beside its massive scholarship and creative insight, Janet’ is a 
clever trifler, Dunning? simply jejune. There are more important books 
on particular parts of the theme, those of Gierke,? for instance, or Barker,* 
or Mirbt.° But it is safe to say that no scholar has covered the whole period 
so comprehensively as Professor McIlwain, and that no one, save Gierke, 
has brought to its analysis an equipment so complete. He knows the texts 
as no previous writer of this type of work; he is fully abreast of the most 
recent scholarship in particular parts of the field; there are few places where 
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he does not illuminate his theme with flashes of profound originality. In 
style, not less than in command of material, the book does honor to 
American learning in general and to Harvard University in —. It 
will be many years before it needs to be replaced. 

The great merits of Professor McIlwain’s treatment are threefold. Build- 
ing upon a remarkable mastery of the texts themselves, he is able to tell us 
what the writers themselves said in the terms they themselves used. He 
enables us, that is, to recreate their thoughts not in the atmosphere of our 
own experience but in the fashion in which they themselves thought them. 
The advantage of this is great; for the history of political theory has 
suffered considerably from its interpretation in terms of another generation’s 
experience. The second great merit of the book is allied to this; it is its 
ample recognition of the fact that the problems of ancient and medieval 
times were peculiar to those periods, and that it is useless, therefore, to 
read the wants of a later period into the doctrines which philosophers then 
propounded. Aristotle, Augustine, Aquinas were very much men of a 
special day and place; to make them relevant to later and different issues is 
to omit from consideration of them the very context which gave them their 
authority. The third great merit of Professor McIlwain’s work is his 
power to penetrate beneath a complex technological language to the living 
realities it embodied for those who employed it. From this angle, the 
decisive importance of his book is beyond praise. No other work makes 
the reader understand so well why the debates here analyzed seemed so 
profoundly important to those who conducted them. By a skill in which 
Maitland would have delighted Professor McIlwain shows us supremely 
what made dead words take on the living form of active ideas. 

This said, I venture to set out what seem to me the three aspects of the 
book about which the critic is entitled (despite a sense of deep gratitude to 
the whole) to some hesitations with respect to the method Professor 
MclIlwain has adopted. The book lacks a sense of movement. We are told 
with splendid accuracy what outstanding thinkers had to say; it is far less 
easy to discern from Professor McIlwain’s pages why they said those things 
at the particular time. The landscape, if I may so phrase it, is painted with 
a flat brush; its figures emerge not as living combatants in a series of great 
battles but simply as men who had particular arguments to make. And my 
second hesitation is the virtually complete absence from the book of the 
economic environment in which this thinking had to be done. For, without 
that background, much of the doctrine so skilfully analyzed by Professor 
MclIlwain hardly yields its special secrets to the reader. Aristotle, Plato, 
the early fathers of the Church, to take only some obvious examples, enun- 
ciated theories closely relevant to economic conditions which shaped every 
contour of their thought. Professor McIlwain pays careful attention to the 
legal and institytional framework; but by omitting to set this in the back- 
ground of the material conditions out of which it arose, he has, I venture 
to believe, deprived himself (and us) of an essential clue to its significance. 
That early Christianity was the doctrine of poor and humble men; that 
quasi-communist ideas changed into a doctrine of stewardship as the Church 
made its peace with the empire; that the reciprocal rights and duties of an 
economic system like feudalism gave to the process of government the 
pungent warmth of immediacy in personal relations wholly absent from a 
society built almost entirely on the cash-nexus; these are vital matters which 
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do not play a sufficient part in the narrative. Without their significance 
being perceived the evolution of ideas cannot be represented as a growth, 
for the simple reason that the foundation of growth is, in their absence, 
necessarily lacking. 

My third hesitation is one which Professor Mcllwain is fully entitled to 
put to one side, on the sufficient ground that each man, not least a scholar 
so eminent as he, is entitled to write his own book in his own way. Yet I 
venture to put it forward because it embodies a view of the way in which 
the history of political thought must be written, which, at least by implica- 
tion, this book denies. It is the view, in its most general terms, that the 
history of political thought must not be divorced from, but set in the 
background of, the whole mental climate to which it relates. It is a part 
of the way in which men sought to solve the problems of their time; and, 
accordingly, all that set the nature of those problems is vitally relevant to 
the explanation of political thought. To take a contemporary example, the 
forces which drive the American law schools at the present time to so 
creative an influence in law reform are not peculiar to the law itself, even 
though the law itself may give them special point; they are part of a 
wider mental climate in which the attitude of men like Pound, Frankfurter, 
Llewellyn, Jerome Frank is explained by that search for new values in 
which philosophers like Cohen and Dewey, novelists like dos Passos and 
Sinclair Lewis, historians like Turner and Beard, all vitally share. To 
translate this into terms of Professor McIlwain’s period, I find an admirable 
summary of Wyclif’s doctrine; but I do not find that doctrine explained and 
given point by the poems of Chaucer and Langland, the sermons of John 
Ball, the Anominalle Chronicle,* and the History of Thomas Walsing- . 
ham. I should not dare to explain the political theory of the Fronde with- 
out a discussion of La Rochefoucauld and Pascal, of Corneille and Moliére, 
because they are essential to the understanding of its temper. I am doubt- 
ful, therefore, whether the abstraction Professor McIlwain makes is justi- 
fiable except upon the assumption that the reader can supply for himself the 
key to the movement it summarizes. I wish Professor McIlwain had con- 
sidered the claims of this approach before he chose the narrower path.’ 
I wish it the more because the superb conclusion to his book reveals how 
greatly he would have used it. 

But it is ungracious to ask for more, when what we are given is of so 
precious a quality. To the scholar, the book is indispensable; to the teacher, 
alike of law and history, it is not unlikely to mark an epoch in the method 
of instruction. It will enable him to show how texts whose language his 
students now find remote, whose ideas are invariably mysterious, awakened 
among their readers the same passionate debate as the duel between modern 
statesmen and thinkers. To have done that in conformity with the highest 
standards a scholar can exact is an achievement of the first order. 

Harotp J. Lasxr.* 





6 Edited by Vivian Hunter Galbraith (1927). 

7 What remarkable results a method such as this can yield in the hands of a 
master, Professor Becker has recently shown in his Storrs Lectures at Yale, or 
Meinecke in his WELTBURGHERTUM UND NATIONALSTAAT (1908). 

* Professor, London School of Economics and Political Science; author of 
PotiticaL THOUGHT FROM LOCKE TO BENTHAM (1920); FOUNDATIONS OF Sov- 
EREIGNTY (1921). 
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CASES ON THE LAW OF PARTNERSHIP. By Charles E. Clark and William O. 
Douglas. St. Paul: West Publishing Co. 1932. Pp. xv, 743. $5.50. 


To those who are familiar with the fact that the Yale Law School has 
abolished the teaching of partnership as a separate course and has amalga- 
mated that subject with corporations and agency so as to form a series of 
courses on Business Units, the announcement of a new casebook on the law 
of partnership by the Dean of the Law School and by Professor Douglas, one 
of the teachers of the Business Units courses, comes as something of a surprise. 
The preparation of two casebooks by the same authors, one designed primarily 
for the home market and one for export, is not an unknown phenomenon. In 
such cases, however, the usual practice has been to make the export volume a 
mere abridgement of the other, designed to suit the needs of those schools 
which give less than a full course in the subject. To prepare and publish a 
casebook on a subject not separately treated in the author’s own school is a 
novel proceeding. 

There are, however, substantial reasons for this departure from precedent. 
The new Yale courses on Business Units appear to be based on two ideas: 
first, that all legal subjects should be arranged for teaching purposes along 
functional rather than conceptual lines; and second, that such arrangement 
can be made most effective in the case of business associations if incorporated 
and unincorporated business enterprises are treated together. The second idea, 
that of fusing corporations and partnership, and even agency as well, involves 
so substantial a modification of the traditional curriculum and so debatable 
an advantage that wide adoption in the immediat : future is not likely. In the 
meantime, it is quite probable that a number of schools which are unwilling 
* to abolish the separate course on partnership will be interested in a new align- 
ment of the cases within that course. 

Although the present casebook has many merits, it is in the novelty of its 
arrangement that it differs most widely from other books in the field, and its 
acceptance or rejection as a teaching medium seems likely to be governed pri- 
marily by the teacher’s views as to the merits of that arrangement. Although 
other casebooks on partnership are by no means uniform they are all built 
according to the same general plan of treating a partnership chronologically, 
considering first the formation of a partnership, and particularly the type of 
agreement which results in the creation of the partnership relation, dealing 
then with both the internal and the external relations of a partnership as a 
going concern, and ending with the problems arising out of dissolution and 
winding up. The structure of the present work is radically different. It is 
divided into two parts, the first of which, entitled Liabilities and Assets, deals 
with the power of a partner to create liabilities, with the assets from which 
those liabilities may be satisfied, and with the distribution and marshaling: of 
assets among creditors and between members at dissolution. The second part 
groups all other partnership problems, including certain questions of procedure, 
under the general head of Management. 

Perhaps the most striking feature of this classification is the complete ab- 
sence of the traditional introductory chapter on what constitutes a partnership. 
Instead of beginning with that problem, we begin by assuming the existence 
of a partnership and inquiring as to the power of a person assumed to be a 
member of the firm to bind it either in contract or in tort. This is followed by 
a section on the procedure by which creditors’ rights are enforced while the 













partnership is a going concern; and it is only when we come to chapter two on 
Assets From Which Liabilities May Be Satisfied that we find cases in which 
the existence of a partnership is discussed, and then only cases in which 
that question is dealt with for the sole purpose of determining whether a de- 
fendant is liable for what are alleged to be firm debts. Cases in which the 
existence of a partnership is considered for its bearing upon other issues, such 
as that of the right to an accounting, are considered subsequently in connec- 
tion with the particular issue involved. 

One object of this arrangement, as indicated in the preface, is “ to lessen 
the traditional emphasis upon 2 partnership as a thing unchanging, whatever 
the question at issue or the function to be served.” Opinions may well differ as 
to whether there is anything undesirable in treating together all cases in which 
the issue of the existence of a partnership is raised. It is true that a court 
is never concerned with that question except as a step in a chain of reasoning 
by which it decides some relatively narrow issue such as the liability of a par- 
ticular person to pay debts or his right to an accounting; and it is likewise true 
that the solution of the partnership question may be somewhat affected by the 
precise issue involved. It has, however, been established since Cox v. Hick- 
man * that partnership liabilities are not, in the absence of estoppel, imposed 
on any persons except those who have partnership rights, so that it is impos- 
sible to separate the question of liability from the question of the whole con- 
tent of the rights which result from the agreement of the parties. 

In addition to subordinating the problem of what a partnership is, the ar- 
rangement, as already indicated, abandons the usual chronological treatment 
and substitutes a division between creation and enforcement of liabilities on 
the one hand, and management problems on the other. This new arrange- 
ment is a useful and in many respects an admirable one, but despite an inti- 
mation to that effect in the preface, the reviewer is not convinced that it lends 
itself to a more realistic approach to partnership questions than the more 
usual arrangement which emphasizes the various life stages of the enterprise. 

If, however, one forgets the current warfare between those who call them- 
selves realists and those whom the former refer to as conceptualists, and 
thinks of the grouping of materials in a casebook as a purely pedagogical 
problem, there is much to be said for an arrangement which, instead of at- 
tempting to make students decide the rather complex question of what a 
partnership is before they have learned anything of its activities, begins with 
the relatively simple problem of partners’ powers. If one starts at that point, 
he is necessarily obliged to abandon the chronological method, not because it 
is unrealistic or unfunctional, but because the problem of powers chosen as 
an introduction arises only when the partnership is already a going concern. 
Having thus taken power to incur liability as a point of departure, one is 
naturally led to follow it by a consideration of the remedies of creditors and 
of the property out of which liability may be enforced, and as a result to treat 
the problem of the existence of a partnership relation for purposes of liability 
separately from the treatment of that problem in its other aspects. The transi- 
tion to questions of distribution and marshaling of assets on termination is 
then a natural one. One may thus accept the editors’ arrangement less as a 
new and more functional approach to the law of partnership than as a natural 
result of employing the convenient teaching device of proceeding from the 
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simple to the complex, of starting with an agency problem which does not 
require any substantial background of partnership law for its intelligent under- 
standing, and of proceeding thence to questions which have a close practical 
relation to that problem. 

Apart from this debatable question of arrangement, the present casebook is 
an excellent collection of materials. The large infusion of recent cases gives 
it a thoroughly up-to-date character, but sufficient of the older leading cases 
have been retained to give the student an adequate idea of the historical devel- 
opment of the subject. Besides the law of ordinary partnerships, that portion 
of the law of other types of unincorporated business associations which is 
concerned with the outstanding problem of personal liability is fully developed. 
Brief digests of a number of important decisions which could not have been 
set forth in full without unduly expanding the book serve to round out the 
picture, and the annotations, which include a large number of law review 
articles and notes, as well as cases, are excellently done. An appendix contains 
the Uniform Partnership Act, the Uniform Limited Partnership Act, the Uni- 
form Fraudulent Conveyance Act, and the Federal Bankruptcy Act. 


E. Merrick Dopp, Jr.* 





THE INTERNATIONAL JOINT ComMiIssION. By Joseph Chacko. New York: 
Columbia University Press. 1932. Pp. 431. $5.50. 


This is a thoroughly useful study of the formation, powers, and work of 
a Commission whose orders and reports over the last twenty years make up 
a voluminous collection which repels all but the most ardent inquirer. Mr. 
Chacko reduces this mass of material to an orderly disquisition which re- 
moves the excuse for “ speaking large and knowing little ” about a most im- 
portant institution in the field of international law and relations. 

Running through all the deliberations of the Commission as they are de- 
scribed by Mr. Chacko is a strong vein of legalism. The members have 
expressed themselves in general with all that mixture of caution, dignity, and 
firmness which we should expect of high judicial bodies. There is an ad- 
vantage in this; thus far at least, there has been no indication that our In- 
ternational Joint Commission is likely to be led astray by emotion or to 
overstep in any enthusiasm for peaceful settlement the limitations imposed 
by the Treaty of 1909 upon its competence. It may be said, too, that the 
body has been forced into fine distinctions and circumspect interpretation by 
the very able and confident counsel who have argued before it. But when 
the reader comes to the case of the Rainy River Improvement Company, 
he may well ask whether legalism has not been carried too far. Was the 
Commission really intended to act with all the formal strictness of a court? 
Should it not assert its jurisdiction in matters where there is nothing but fine 
legal logic in the way and where, by doing so, it may extend the scope of 
international settlement? There is much to be said on both sides, but the 
very variety of function assigned to the Commission suggests that it might 
employ a wider discretion than would become a court, strictly so called. 





* Professor of Law, Harvard Law School; author of Partnership Liability of 
Stockholders in Defective Corporations (1927) 40 Harv. L. Rev. 521; Dogma and 
Practice in the Law of Associations (1929) 42 id. 977. 


1 Pp. 177. 
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The case of the St. Mary and Milk Rivers? leaves some doubt as to the 
competence of the Commission to interpret its own statute of foundation 
and suggests that we may yet regret the lack of an explicit provision for 
interpretation of the Treaty by this or some other international body. It 
would be something of a catastrophe if this much-boasted instrument of 
peace should be frustrated in any given case by such an oversight. 

With respect to one of the most important questions which he raises, I find 
myself in complete disagreement with the writer. On page 243 he comes to 
the conclusion that no question can be investigated by the Commission under 
Article IX of the Treaty without the consent of both governments. Ac- 
tually, in that Article the High Contracting Parties “agree that any other 
questions or matters of difference arising between them . . . along the com- 
mon frontier shall be referred from time to time to the International Joint 
Commission . . . whenever either the Government of the United States or 
the Government of the Dominion of Canada shall request that such questions 
or matters of difference be so referred.” ‘Shall be referred ” is mandatory, 
and the “ request ” is nothing more than a polite mode of informing the other 
party. Mr. Chacko’s view removes the obvious difference between this 
Article and Article X, which provides for arbitration when both governments 
consent, as distinct from the examination and report of Article IX. By way > 
of reinforcing his view, the author states that the Commission palpably i 
could not investigate the Chicago diversion “ without the fullest acquiescence 
of the Government of the United States.” He is here on grounds rather 
dangerous to his consistency, for he has already said of the Shoal Lake 
application, “ From this case it would appear that when diversions from 
national waters would be indirect diversions of the boundary waters, the 
Commission would have jurisdiction.” 3 

The final chapter, entitled Conclusions, is disappointing. After Mr. q 
Chacko’s industrious research, we should have expected something more 
original in the way of appraisal and criticism. The benevolent references to 
the Commission by our own and foreign politicians have been too frequent 
and too facile to carry much weight with the scientifically minded. Here, 
as in his enthusiastic commendation of the personnel of the Commission 
since its inception, Mr. Chacko is perhaps more polite than penetrating. 


P. E. Corsett.* 





GLANviLL De Lecrisus ET CONSUETUDINIBUS REGNI ANGLIAE. Edited by 
George E. Woodbine. New Haven: Yale University Press. London: 
Humphrey Milford. 1932. Pp. ix, 306. $4.00. 










For some time the present writer, and doubtless others of the tribe who 
used to be called black-letter lawyers — now including many students of his- : 
tory not technically learned in the law — have been wondering why the prog- i 
tess of Professor Woodbine’s edition of Bracton was arrested. Now it ap- it 
pears that for some reason that seemed good to him he turned aside to edit i 
Glanvill. Professor Woodbine’s austere reticence about the details of his own HE 








2 P. 236. 3 P. go. 
* Dean, Faculty of Law, McGill University. Author of numerous articles on 
Canadian-American relations. Lecturer on British-American relations in the In- 
stitute of Politics, Williamstown, and Harris Foundation, Chicago. 
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work leaves us to conjecture from scattered indications in the notes that the 
decisive cause may have been consideration of the passages where Bracton 
evidently made use of Glanvill. Some readers may regret the diversion, but 
they must accept the learned editor’s discretion, for he should know best. 

So here we have the first and probably the definitive critical edition of 
Glanvill, illustrated by notes which, we may venture to say, will call for no 
correction and admit of little substantial addition. The current printed text 
of 1780 rests on nothing better than the collation of a bare handful of 
manuscript taken at a venture; the editor did not even use the copy which 
he knew to be in the library of his own Inn, nor did he correct one or two 
readings in the earlier printed copies for which no manuscript authority at 
all is extant. It is at best an eclectic vulgate, though it appears to be free 
from any such corruption and confusion as disfigures Tottell’s Bracton. 
Professor Woodbine has gone to work far otherwise; his list of manuscripts 
consulted exhausts the alphabet and covers a whole page. He finds that 
there are two distinct families or traditions, one group, which he calls Beta, 
being faithful to the author’s plain disclaimer of aiming at literary style 
(“ stilo vulgari et verbis curialibus utens”), the other, called Alpha, being 
touched up by a more fastidious scholar. Let the reader remember that the 
Little Renaissance was active, and that the clerk may have known John of 
Salisbury. Professor Woodbine’s summary of his explanation shall be given 
in his own words. “ Beta follows, for the most part at least, an original ver- 
sion couched largely in the clear and direct English legal phraseology of the 
time, while Alpha represents a more finished and somewhat expanded ver- 
sion, made, we have some grounds for believing, by an ecclesiastic, possibly 
a foreigner, who, objecting to a too uncouth diction and the technical expres- 
sions of the English courts, preferred to improve his text, as he thought, by 
the use of explanatory phrases and some of the terminology of the ecclesiasti- 
cal courts.” Professor Woodbine does not charge him with bad mistakes, 
but “from the point of view of the excellence of the individual manuscripts, 
the Beta line is superior to that of Alpha.” The general sense being little 
if at all affected, this result is of literary rather than of legal interest, but 
certainly it is well worth establishing. Before Professor Woodbine gave us 
his lucid exposition we really knew nothing about the character or relative 
value of the authorities for the text. 

As to the authorship of the treatise, Professor Woodbine does not commit 
himself. It seems unlikely that Glanvill, even if he had the pen of a ready 
writer, had leisure to write it, but on the other hand more than likely that it 
was written under Glanvill’s auspices and with the king’s consent. We know 
that Henry II was a scholar who could eye a charter critically. Would he 
not have the curiosity to see this treatise in draft? It may be a pious opin- 
ion that he did, and that Hubert Walter, or whoever the actual writer’ was, 
may have earned some such royal approval as “ Per oculos Dei bene dixisti.” 
At all events, the writer was conversant with the practice of the king’s court 
and knew his business thoroughly. We owe to him, among other things, the 
preservation of the forms of writs. 

Anything like a full report on Professor Woodbine’s notes would require 
consideration which would delay the appearance of this notice by months. 
Let it suffice to call attention to the pages ! where the relative rank of courts 
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and the various meanings of “ record,” noun and verb, are dealt with. As 
one profitable point note that the county court rolls, a genus now conclu- 
sively attested by actual specimens, did not make the county court a court 
of record in the technical and ordinary sense; they were only the sheriff’s 
rolls and not of final authority like those of the king’s court. This is a re- 
gion where many traps lurk and Professor Woodbine is a safe guide. 

Editing Glanvill is not exactly a holiday, but for active scholars change of 
work may count as a refreshment, so now we hope to see Professor Woodbine 
return to Bfacton as a giant refreshed. 

FREDERICK POLLOCK.* 





Cases ON ConFLict oF Laws. Third edition. By Ernest G. Lorenzen. St. 
Paul: West Publishing Co. 1932. Pp. xxx, 1118. $6.00. 


The first edition of Lorenzen’s Cases was a good book. The second, for 
teaching purposes, was better. This third edition, twenty-three years after 
the first, is the best of the three on such comparison as one can make before 
actual classroom use. There were a few cases in the second edition that did 
not seem to belong in the chapters where they appeared; those are omitted 
in this edition, and the new material strengthens the book. 

The selection of cases is admirable. The good old standbys are here, be- 
ginning with Pennoyer v. Neff on the first page and appearing from time to 
time until Blake v. McClung makes its bow on page 1063. No conflict of 
laws book would be adequate without them. Some of the old timers had to be 
omitted this time; an editor cannot get all the material in one volume that Pro- 
fessor Beale’s fine collection has in two. The recent case material chosen is 
excellent. There is stronger reason for new cases in a conflict of laws book 
than in almost any other subject, because the new cases present new problems, 
not merely cumulative answers or minute variations of old questions. Courts 
and lawyers now know that a foreign element in a case makes a problem, and 
the current attempts to work out the answer are capital diet for the conflict of 
laws teacher and his class. Mr. Lorenzen has always been an efficient editor 
in eliminating material not relevant to the conflict of laws problem, and the 
work on these new and interesting decisions seems no exception. And he has, 
bless him, given the law review references to comments upon the new cases in 
his excellent footnotes, and thus saved every teacher and a few conscientious 
students the mechanical drudgery of chasing down the citations. He has 
also put a long list, revised to date, of law review articles in the front of the 
book arranged alphabetically by authors. For this also, thanks. And if a 
teacher is too indolent or too dumb to decide what he wants to omit, when he 
has but a half year for his course, there is even a list of suggested omissions. 

Material on domicil, substance and procedure, and property, which in 
previous editions appeared as separate chapters, has been distributed in this 
edition among the other chapters of the book. Presumably, the editor would — 
not have changed the former arrangement if he did not think the newer one 
an improvement, although he does not say so, but remarks, in the preface, 
that the change is “in accordance with the present tendencies.” The issue 





* Judge of Admiralty Court of Cinque Ports; sometime Corpus Professor of 
Jurisprudence, University of Oxford; Editor of the Law Reports; Literary Director 
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behind such tendencies is much too broad to be discussed within the compass 
of a book review. But a point of view may be indicated. First, the presenta- 
tion of material for student use is a purely pragmatic problem; logic is un- 
important. If we find by experience that the best way to produce good 
lawyers is to follow the descriptive word index, we can and should make up 
“ courses”? by alphabetical divisions of that work. Second, concepts and 
categories are useful mental tools if they are accurate. Science is said to 
be organized knowledge. Surely we do not assume or insist that law is neces- 
sarily disorganized knowledge. We should find legal principles where we can. 
Granted we have gone too far in finding them where there were not any, 
still an attempt to reduce particular instances to general principles is worth 
making. Third, whether in a specific situation there is a principle upon which 
a classification can be built and how much it is worth developing is a matter 
where in many cases opinions may reasonably differ. If domicil is a general 
concept, there are advantages in developing it in one place and taking it for 
granted thereafter. If it is a different thing in devolution on death from 
what it is in legitimation, there is more reason for treating the problem 
of domicil separately in each chapter. The same is true of the other situa- 
tions where similar changes have been made, which comprise an appreciable 
but by no means a major part of the book. To the reviewer, Mr. Lorenzen’s 
former classification was better than the present one. That statement is not 
meant as any qualification upon the general value of the piece of work done. 
An eminent scholar has produced an excellent book. 


Hersert F. Goopricu.* 





PREDICTION METHODS AND PAROLE. By George B. Vold. Hanover: Sociologi- 
cal Press. 1931. Pp. xvi, 135. $1.75. 


This study + marks a decided advance in the development of more scientific 
methods of selecting for parole those offenders who are the best risks. Dr. 
Vold has built upon the results of earlier studies in this field, especially those 
of Burgess * and of Sheldon and Eleanor Glueck.* But the Vold study em- 
bodies several important new features. 

Particularly significant is the author’s application to the same material of 
the two decidedly different prediction techniques developed by Burgess and 
by the Gluecks. The Burgess scoring method gives equal weight to a rela- 
tively large number of items of information. The Gluecks, however, select 
a few items, for which there is a high coefficient of contingency between suc- 
cess on parole and a good score for the item. In addition, the Gluecks as- 





‘ 


* Dean and Professor of Law, University of Pennsylvania Law School; author 
of Goopricu, Conriict oF Laws (1927). 


1 Materials for the study were obtained from the records of the Minnesota State 
Board of Parole, and cover all of the 1,192 men who were released on parole from 
the Minnesota State Prison and the Minnesota State Reformatory during the five 
years ending June 30, 1927. There were 49 items of information available for 
analysis, of which 34 dealt with the inmate’s life before parole. 

2 Parole and the Indeterminate Sentence, published by Illinois State Board of 
Parole (1928). 

8 Five Hunprep CrrmInat CAREERS (1930). 
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sign weights to the several items on the basis of their contingency coefficients. 
Vold finds a high degree of correlation (Pearsonian coefficient + .92) be- 
tween the predictions of success and failure by the Burgess and Glueck 
methods. His results suggest that, in general, the Burgess scoring method is 
the better, since it requires much less labor and skill in computation. Dr. 
Vold concludes after comparative tests that, as a basis for predicting success 
on parole, it is preferable to consider all pre-parole factors for which com- 
plete or nearly complete information is available, rather than to use a few 
selected items showing relatively high contingency coefficients. In other 
words, completeness of information stands out as a better criterion of the 
value of a given item than the degree to which the item is mathematically as- 
sociated with success or failure on parole. 

It may be noted, however, that this conclusion is at variance with the re- 
sults of Clark Tibbetts * of Chicago University, which indicate that by the use 
of suitable statistical techniques, reliable predictions of parole success can be 
made from a small number of “ key ” factors of personality and background. 
In view of the conflicting evidence, we should await the results of further 
research before accepting as final Dr. Vold’s conclusion on this point. Per- 
haps the chief practical argument for the procedure he prefers is not so much 
its supposedly greater accuracy (which remains in doubt), but the fact that 
it yields good results by the Burgess method of scoring, which can probably 
be more readily understood and applied by workers untrained in statistical 
methods. 

In an appendix, Dr. Vold summarizes a further experiment with Minnesota 
parole data, in which the prediction tables developed in his main study were 
submitted to the test of actual experience. The records of 282 men paroled 
between July 1, 1927, and June 30, 1929, were scored by the Burgess method, 
using prediction tables based upon the 542 men paroled earlier. The actual 
numbers of parole violators were then counted, for those having various group 
scores. This comparison showed a difference of only about two per cent be- 
tween the actual and the calculated or predicted number of violations, a 
result which strongly supports the view that prediction techniques provide 
an effective practical tool of parole administration. 

Dr. Vold’s study is limited to data from official records, and is therefore 
less comprehensive than that of the Gluecks. Also, it deals only with the 
record of offenders while on parole, whereas the Glueck study covered a 
period of five years after termination of parole. Upon the other hand, Vold’s 
data cover a much larger number of cases (1,192 as against 510), and there- 
fore afford a more adequate statistical base. 

In spite of the limitations mentioned, this study has developed results of 
the highest significance to all parole administrators and research workers in 
the field of delinquency. Dr. Vold is especially to be commended for his 
skill in applying statistical techniques to his data, for his critical attitude 
toward his own material and results, and for his caution in not drawing too 
sweeping conclusions from his data. 

BENNET Meap.* 





4 The Use of Selected Data for Predicting Outcome on Parole from Prison. 
Paper presented at annual meeting of the American Statistical Association, Decem- 
ber, 1931, but not published in Association Proceedings. 

* Statistician, United States Bureau of Prisons, Department of Justice. 





356 HARVARD LAW REVIEW 


INTERNATIONAL GOVERNMENT. By Clyde Eagleton. New York: The Ronald 
Press Co. 1932. Pp. xx, 672. $4.00. 


This book is both a text on the fundamental principles of international law 
and a general treatment of the aspects of international life’ which bear im- 
mediately upon the periphery of the juristic life. It does not pretend to deal 
with the human, psychological, and similar factors behind the scenes in in- 
ternational relations, but by combining the essentials of international law and 
international relations gives us a panoramic view of the activities of the com- 
munity of nations. 

The publication of this work comes at a most critical period in the history 
of international law. Except for the period of the World War, never in the 
past several generations has international law been subjected to such a chal- 
lenge and defiance. These are accentuated when we are faced with the fact, 
less realized than it ought to be, that it is the international law of peace and 
not the international law of war that is being torn asunder. There was more 
plausibility in the assertion that international law was apt to be disregarded 
when states were engaged in a life and death struggle. Inter arma silentes 
leges. The events in the Far East, however, happening as they do in time 
of “technical peace,” have been treated by many international lawyers in 
terms of fictions. In the desire to uphold the appearance of things, resort 
has been had to the most unreasonable rationalizations. But to others, these 
events are pregnant with tragic meanings. In spite of their emotional re- 
action as they see the whole structure of international codperation threatened, 
these publicists are anxious to inquire how far the system of international 
law can still govern the conduct of the civilized states. The reviewer, there- 
fore, proposes to discuss those parts of Mr. Eagleton’s book which treat of 
those principles of international law that are being called into question by the 
events in the Far East. It is hoped that this method of approach will lend 
some reality to abstract norms. 

It is ‘appropriate that the author should devote considerable space to the 
question of intervention as a derogation of the right of independence. Re- 
cent efforts at a functional study of international law have gone to the ex- 
treme of overlooking those fundamental notions which have acquired an 
efficacy not entirely due to their hoary antiquity. Professor Eagleton strikes 
the right note when he describes intervention as essentially a political prob- 
lem. This departure from a tendency on the part of a few writers in America 
to give a juridical basis to modern imperialism is gratifying. But his discus- 
sion of the legality of intervention is not so satisfactory. 


“For the dearth of evidence as to the legal character of the rule of non- 
intervention there is excellent reason. Aside from the political forces which have 
doubtless motivated states in their failure to accept the rule, there are powerful 
reasons of a more legal nature. One of these is the legality of war. So long as 
war is not illegal, it is difficult to see how lesser acts of violence can be declared 
illegal. And if they are to be called illegal, the result would necessarily be to 
increase war, for—and here we reach a second and more vital argument — there 
must be some means by which a state can protect its rights. It has already been 
seen that the international community is still in the stage of self-help and that 
there is no common authority to compel the observance of rights. If then, there 
should be taken away from the states the right of self-help short of war — of which 





1 Topics such as Disarmament, International Labor Organization, and Inter- 
national Administration are thoroughly discussed. 
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intervention is a most important method — they would be forced to fall back upon 
the far worse evil of war in order to maintain their legal rights.” 2 


The argument that “so long as war is not illegal it is difficult to see how 
lesser acts of violence can be declared illegal” was vigorously advanced by 
William E. Hall;* it was equally vigorously attacked by his compatriot 
Thomas Baty.* Even at the time when war was considered legal, the lesser 
acts could not be justified by mere logic. International law did recognize 
war as a status or a relation which states could set up at their will. But such 
a recognition was accompanied by the imposition of responsibilities, external 
and internal. Constitutional provisions as to the initiation of war had to be 
complied with. Belligerent rules in the conduct of war had to be followed. 
Injunctions for the protection of neutrals had to be observed. Over and 
above all, the preparation required and the interests at stake all served as 
deterrents to embarking on the final and fatal test of force which went under 
the name of war. The onerous burdens acted as a counterbalance and might 
even be considered as a price to be paid if a nation wanted to go to war. 
Secretary Stimson has lately compared the laws of war and neutrality to the 
duelist’s code.© When dueling was tolerated in municipal law, there was no 
suggestion that assault and battery or forcible asportation was tolerated for 
the mere reason that they did not go as far as a duel. 

Opinion will differ as to the statement “that international community is 
still in the stage of self-help.” Even at the time when self-help was tolerated 
in municipal law, the ground was not that it was less violent than head hunt- 
ing. It was tolerated only under the most stringent conditions, and once these 
were violated, the person resorting to self-help was visited with penalties due 
a breaker of the peace. 

The book has a good section on treaties, though by no means exhaustive. 
The author follows the traditional conception that there is no rule in inter- 
national law, as there is in domestic law, which would make invalid a treaty 
signed under duress. The reasons cited to support this rule are also those 
envisaging a peace settlement as a conclusion of war. Again, nothing but an 
exercise of logic supports the statement that a nation has the choice of fight- 
ing out a war and standing the risk of extermination or signing a treaty and 
fulfilling the obligations imposed by the treaty. This proposition is, of course, 
born of the conception that war is the source of rights and duties. If the 
logic stops right here, there seems to be little fault to find. One has indeed 
to submit to a factual situation. But this factual situation has served as a 
basis from which to deduce the further rule that it is a moral duty for the 
defeated state to fulfill the exorbitant terms of a treaty exacted by pressure. 
It has served also to give birth to a rule that even if there is no war, a threat 
of war or, more concretely, an ultimatum — used as a means to obtain con- 
cessions through the signing of a treaty, imposes a like obligation on the 
threatened state to observe the treaty in strict accordance with the rule pacta 
sunt servanda. 





2 P. 120. 

8 INTERNATIONAL LAw (6th ed. 1909) 363. 

4 Tue CANONS OF INTERNATIONAL LAw (1930) 87-119. 

5 Address before the Council of Foreign Relations, New York Times, Aug. 9, 
1932, at 2. 

6 P. 220. 
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This line of reasoning illustrates once more the danger of arguing from one 
conception or fiction to another. Even from the pragmatic point of view, 
which has been the basis of the above reasoning, the results that would ensue 
from observance of the traditional rule are likely to prove unsatisfactory. 
At the Washington Conference, the Japanese Delegates argued that if a treaty 
entered into under pressure could be set aside at the instance of one party, 
international security would be threatened. The Chinese Delegation answered 
that if, without the slightest provocation and not as a war settlement, a na- 
tion could impose upon its weaker neighbor onerous obligations under the 
guise of a treaty, the menace to international security would be far greater 
and the consequences would be far more disastrous. Both arguments are 
based upon a pragmatic philosophy; the interests at stake in the latter case 
are clearly more vital than those in the former. 

The author has an illuminating chapter on sanctions, probably the most 
important question in current international law. Here, again, the jurists are 
at each other’s throats. One group says that the use of sanction against a 
delinquent state serves to minimize international conflicts, while another, no 
less convincing in its argument, holds that the use of sanction only leads to 
the widening of international conflicts and makes every spark of fire develop 
into a conflagration.’ It seems that one of the strongest arguments against 
sanctions is that similar attempts have been made in the past and they have 
all proved to be futile. But preéminent among the factors which made past 
efforts unsuccessful was the conception of war as a legitimate means of re- 
dressing alleged international wrongs. Wars were classified as just and un- 
just, aggressive and defensive, righteous and unrighteous. These classifica- 
tions were artificial in the extreme and, in a particular case, whether a war 
could be successfully described as just, or defensive, or righteous, depended 
upon the question whether the state describing it was able to “lick all others.” 
The change of conceptions as evidenced by the substitution of legal equiva- 
lents of war for what William James called “ moral equivalents of war” has 
been responsible for the condemnation of all wars which constitute a denial 
of the principle of the pacific settlement of international disputes. Objective 
tests have been substituted for subjective ones that rest solely on the ability 
of a state to get away with its aggression. The development of such ideas 
and the transformation of public opinion have created a new situation in 
which a war started by one state could easily be distinguished from joint 
action of the community against the aggressor. From this point of view it 
seems that history no longer is our sole guide; the transformation of human 
thought has itself made history. The author has made similar reflections on 
this question, which the reviewer endorses with pleasure. 


Yvuen-Li LIanc,* 





7 Recently, Dr. Raymond Leslie Buell and Professor John Dewey presented 
divergent views on this subject. Are SANcTIONS NECESSARY TC INTERNATIONAL 
ORGANIZATION. Foreign Policy Ass’n Pamphlet Nos. 82-83, Series 1931-32. 

* Legal adviser, Chinese Delegation to the League of Nations Special Assembly 
to consider the Lytton Report. 
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Computsory ARBITRATION OF INTERNATIONAL DispuTEes. By Helen May 
Cory. New York: Columbia University Press. 1932. Pp. xiii, 281. 
$3.50. 

The title of this book is somewhat misleading. Strictly speaking compulsory 
arbitration is only possible where there exists a permanent court before 
which suit may be instituted by unilateral application. In this book the 
term is used to cover all cases in which states agree in advance to submit 
disputes to arbitration. The arbitration is “ compulsory ”, therefore, only 
in the sense that an obligation to arbitrate exists, but this obligation can be 
rendered ineffective by the refusal of one of the states to enter into a special 
agreement or to join in establishing a tribunal. Dr. Cory recognizes the dis- 
tinction (p. 113), yet the major part of her book is devoted to a discussion 
of the development of arbitration treaties. With this reservation as to the 
title, Dr. Cory has produced a good historical study of the subject. Is this 
enough? Should not legal writing be interpretative, argumentative, even 
prophetic? It is useful to find an exposition of the history of the drafting 
of the optional clause. Why not a discussion of the defects of its draftsman- 
ship, of the possible limits of application? Sir John Fisher Williams once 
exposed the optional clause to a lawyerlike analysis with devastating results. 
See 1930 British YEAR Book OF INTERNATIONAL Law 55. A book on com- 
pulsory arbitration should have taken account of the problems there raised. 
More than once the author refuses to venture upon controversial ground. 
See, e.g., p. 134. This is a commendable modesty, but the lawyer is more 
often aided by rash conjecture than by judicious abstinence. 


ERSKINE. By J. A. Lovat-Fraser. Cambridge: at The University Press; 
New York: The Macmillan Co. 1932. Pp. xii, 155. $1.75. 


Superbly brilliant as an advocate, insignificant as a parliamentarian, and 
wholly undistinguished as a judge, Erskine doubtless lends tone to the oft- 
quoted taunt that the practising lawyer’s name is writ in water. In retrospect 
he may not loom large, but when the reactionary English governments of the 
late eighteenth century instituted prosecutions for libel and sedition on every 
hand, it was largely Erskine’s eloquence that defeated them. And that fact 
alone ought to be of importance. The present biography does not pretend 
to add any new facts concerning Erskine’s life, but it is very easy reading, 
and the author has shown his excellent judgment in attempting an appraisal 
of Erskine’s career and character instead of yielding to the temptation of 
merely relating Erskiniana. 


THE FEDERAL TRADE CoMMIssIon. By Thomas C. Blaisdell, Jr. New York: 
Columbia University Press. 1932. Pp. viii, 323. $3.00. 


This work is not a clear-cut study in administrative law; it is, instead, a 
general investigation approached from the ground of the economist and the 
political scientist. No administrative agency in the country, if we are to 
judge from the output of literature, so intrigues the pen of the publicist as 
does the Federal Trade Commission. To an already extensive treatment on 
the economic side must now be added this small volume as a convenient sum- 
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mary of the general approach and attitude toward the commission — a volume 
which, furthermore, caps the growing tendency to be critical of the results 
of the Federal Trade Commission “ experiment.” 


LAW OF THE SEASHORE, TIDEWATERS AND GREAT PONDS IN MASSACHUSETTS 
AND Marne. By John J. Whittlesey. Boston: The Murray Printing Co. 
1932. Pp. xliv, 90. $2.50. 


The substantive law of coastal tidewaters, navigable rivers, and lakes and 
ponds in Massachusetts (and in Maine as well) is based almost wholly on 
the Colony Ordinance of 1641-47, every word of which has been interpreted 
by the courts. The present work collects all the Massachusetts and Maine 
cases construing each phrase of the Ordinance down to 1931 and arranges 
them as annotations to that text. In a preface are considered the various 
forms in which the Ordinance has appeared, but the work does not pretend 
to be more than an accurate digest, and consequently there are no critical 
comments, nor any references to the controversial literature on the subject. 


Notes ON Proor. By Harold G. Aron. New York: Georgic Press. 1932. 
Pp. xxiv, 561. $5.50. 


Judge Crane’s introduction makes a lawyer begin this book with a keen 
anticipation, which soon passes from bewilderment to despair. The title, 
general as it is, is much too specific to indicate the contents. They include 
a little bit of everything that an active mind might imagine about a lawsuit. 
Such a hodge-podge of stimulating suggestions, irritating irrelevancies, accu- 
rate analyses, erroneous generalizations, and miscellaneous fancies is rarely 
found between the covers of a single volume. That, as its author designed, 
it contains “information and comment of practical value to the student of 
law and of general interest to the public” cannot be denied; but that, as 
he hoped, it should serve as “a vade mecum for the trial lawyer” is un- 
thinkable. To sift the valuable from the worthless requires an earnest and 
discriminating reader. If all of the book were as attractively written as 
portions of it, it might appeal to the general public, but its sprightly passages 
are interlarded with dull and heavy stuff. There is a great deal of such high 
value in the book that it is a pity to have it lost in such a morass of useless 
matter. 
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